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Acronyms and definitions

Accounting Directive

AlF
AIFM
APM
AuM
CapEx

CapEx KPI

CFDs

Commission Delegated
Regulation (EU) 2019/815

Consultation Paper

Commission
DNSH

EBA

EIOPA
EFRAG
ESAs
ESMA

EU GBS

Directive 2013/34/EU of the European Parliament and of the
Council of 26 June 2013 on the annual financial statements,
consolidated financial statements and related reports of certain
types of undertakings, amending Directive 2006/43/EC of the
European Parliament and of the Council and repealing Council
Directives 78/660/EEC and 83/349/EEC

Alternative investment fund
Alternative investment fund manager
Alternative performance measure
Assets under management

Capital expenditure

Proportion of CapEx related to assets / processes associated
with economic activities that qualify as environmentally
sustainable under Articles 3 and 9 of the Taxonomy Regulation

Contracts for Differences

Commission Delegated Regulation (EU) 2019/985 of 17
December 2018 supplementing Directive 2004/109/EC of the
European Parliament and of the Council with regard to
regulatory technical standards on the specification of a single
electronic reporting format

Consultation Paper on draft advice to European Commission
under Article 8 of the Taxonomy Regulation

European Commission

Do no significant harm

European Banking Authority

European Insurance and Occupational Pensions Authority
European Financial Reporting Advisory Group

European Supervisory Authorities (EBA, EIOPA and ESMA)
European Securities and Markets Authority

EU Green Bond Standard



* esma

GAAP
IAS
IASB
IFRS
JRC
KPI

NACE

Non-Financial Reporting
Directive (NFRD)

OpEx

OpEx KPI

PFS
Platform
RTO

Regulation (EC) No
1893/2006

SFDR
Short-Selling Regulation

Transparency Directive
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Generally Accepted Accounting Principles
International Accounting Standard
International Accounting Standards Board
International Financial Reporting Standard
Joint Research Centre

Key performance indicator

Nomenclature des Activitts Economiques dans la
Communauté Européenne - Statistical Classification of
Economic Activities in the European Community

Directive 2014/95/EU of the European Parliament and of the
Council of 22 October 2014 amending Directive 2013/34/EU as
regards disclosure of non-financial and diversity information by
certain large undertakings and groups

Operating expenditure

Proportion of OpEXx related to assets / processes associated
with economic activities that qualify as environmentally
sustainable under Articles 3 and 9 of the Taxonomy Regulation

Primary Financial Statements
Platform on Sustainable Finance
Reception and transmission of orders

Regulation (EC) No 1893/2006 of the European Parliament
and of the Council of 20 December 2006 establishing the
statistical classification of economic activities NACE Revision
2 and amending Council Regulation (EEC) No 3037/90 as well
as certain EC Regulations on specific statistical domains (Text
with EEA relevance)

Regulation (EU) 2019/2088 of the European Parliament and of
the Council of 27 November 2019 on sustainability-related
disclosures in the financial services sector

Regulation (EU) No 236/2012 of the European Parliament and
of the Council of 14 March 2012 on short selling and certain
aspects of credit default swaps

Directive 2004/109/EC of the European Parliament and of the
Council of 15 December 2004 on the harmonisation of
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Taxonomy Regulation

TEG

Turnover KPI

UCITS

UCITS Directive
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transparency requirements in relation to information about
issuers whose securities are admitted to trading on a regulated
market and amending Directive 2001/34/EC (as amended by
Directive 2013/50/EU of the European Parliament and of the
Council of 22 October 2013)

Regulation (EU) 2020/852 of the European Parliament and of
the Council of 18 June 2020 on the establishment of a
framework to facilitate sustainable investment, and amending
Regulation (EU) 2019/2088

European Commission Technical Expert Group on Sustainable
Finance

Proportion of turnover derived from products / services
associated with economic activities that qualify as
environmentally sustainable under Articles 3 and 9 of the
Taxonomy Regulation

Undertaking for collective investment in transferable securities

Directive 2009/65/EC on the coordination laws, regulations
and administrative provisions relating to undertakings for
collective investment in transferable securities (UCITS)
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1 Executive Summary

Reasons for publication

Under Article 8(1) of the Taxonomy Regulation, undertakings required to publish non-financial
information pursuant to Articles 19a and 29a of Directive 2013/34/EU (the ‘Accounting
Directive’) have to disclose information on how and to what extent their activities are associated
with economic activities that qualify as environmentally sustainable under the Taxonomy
Regulation. On 15 September 2020, the European Commission (‘Commission’) addressed to
the three European Supervisory Authorities (‘ESAS’) a call for advice (see Annex II)t. The call
requested advice on KPIs and methodology on the disclosure of how and to what extent the
activities of undertakings that fall within scope of the Non-Financial Reporting Directive qualify
as environmentally sustainable under the Taxonomy Regulation.

A Consultation Paperz was published on 5 November 2020 to seek the views of stakeholders
on a proposal for the advice to be given to the Commission. This report summarises the
feedback to the consultation and sets out ESMA’s final advice to the Commission.

Contents
This report is organised into three sections as well as a number of annexes.
Section 2 is an introductory section providing background information.

Section 3 is split into two sub-sections, which are dedicated to the questions addressed to
ESMA in the Commission’s call for advice, namely how to further specify the three KPIs already
established for non-financial undertakings in Article 8(2) of the Taxonomy Regulation and KPIs
for asset management companies in the scope of the Non-Financial Reporting Directive. Each
sub-section summarises the feedback provided by stakeholders to ESMA’s Consultation
Paper. Furthermore, it contains ESMA’s responses in relation to the proposed amendments to
the advice.

ESMA’s advice on the KPIs that will be disclosed by non-financial undertakings provides the
definitions that entities should use for the calculation of the three metrics namely the turnover
KPI, the CapEx KPI and the OpEx KPI. Furthermore, the advice sets out the content of the
information that should accompany these disclosures and the level of granularity that should
be provided to comply with these reporting obligations. ESMA mainly focused on activities
which are covered by the EU Taxonomy i.e. activities that are ‘eligible’ to qualify as
environmentally sustainable for the formulation of its proposals on non-financial undertakings.

! Call for advice to the European Supervisory Authorities on key performance indicators and methodology on the disclosure of
how and to what extent the activities of undertakings under the NFRD qualify as environmentally sustainable as per the EU
Taxonomy.

2 Consultation Paper on draft advice to European Commission under Article 8 of the Taxonomy Regulation (Ref.. ESMA30-379-
325 | 5 November 2020).



https://ec.europa.eu/info/sites/info/files/business_economy_euro/banking_and_finance/200915-sustainable-finance-taxonomy-call-for-advice_en.pdf
https://www.esma.europa.eu/press-news/esma-news/esma-specifies-obligations-environmentally-sustainable-activities
https://www.esma.europa.eu/press-news/esma-news/esma-specifies-obligations-environmentally-sustainable-activities
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On asset managers, ESMA proposes the KPI that asset managers should disclose along with
a number of methodological considerations relating to the calculation of this metric. ESMA
furthermore proposes the use of standardised tables for the Article 8 disclosures by non-
financial undertakings and asset managers and recommends a transitional application of the
Level 2 provisions.

Section 4 includes a number of Annexes. Annex | includes ESMA’s advice to the Commission.
Annex Il contains the Commission’s call for advice to the ESAs. Annex Il provides a cost-
benefit analysis, while Annex IV sets out the opinion provided by ESMA’s Securities and
Markets Stakeholder Group (‘SMSG’) and Annexes V and VI contain the standard tables
proposed by ESMA for use by non-financial undertakings and asset managers. Lastly, Annex
VIl presents the use of a coefficient methodology for the estimation of "Taxonomy-alignment’.

Next Steps

This report will be delivered to the Commission and published on ESMA’s website.
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Introduction

2.1 Background

1.

A key objective of the European Commission’s (the ‘Commission’) Action Plan on
Financing Sustainable Growth ® is to reorient capital flows towards sustainable
investment. To achieve this objective, the Commission called for the establishment of an
EU classification system for sustainable activities, i.e. an EU Taxonomy.

Regulation (EU) 2020/852 (the ‘Taxonomy Regulation’) which creates a classification
system for sustainable economic activities was published in the Official Journal of the
European Union on 22 June 2020 and entered into force on 12 July 2020. The Regulation
aims at helping investors as well as companies, issuers and project promoters in the
transition to making the EU climate neutral by 2050. It applies to financial market
participants who offer financial products, financial and non-financial undertakings within
the scope of Directive 2014/95/EU (the ‘Non-Financial Reporting Directive’) and
individual Member States and the EU with regard to existing or potentially new eco-
labelling or other legislative measures.

The Regulation establishes that economic activities shall qualify as environmentally
sustainable if they:

a. Make a substantial contribution to one or more of the following six
environmental objectives:

i. Climate change mitigation
ii. Climate change adaptation
iii. Sustainable use and protection of water and marine resources
iv. Transition to a circular economy
v. Pollution prevention and control
vi. Protection and restoration of biodiversity and ecosystems
and
b. Do no significant harm (‘DNSH’) to the other environmental objectives

and

8 Communication from the Commission to the European Parliament, the European Council, the Council, the European Central
Bank, the European Economic and Social Committee and the Committee of the Regions, Action Plan: Financing Sustainable
Growth, 8 March 2018.



https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52018DC0097&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52018DC0097&from=EN
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c. Meet minimum safeguards (for example, UN Guiding Principles on Business
and Human Rights)

and

d. Comply with technical screening criteria to be established by the Commission
in delegated acts.

4.  On 20 November 2020 the Commission has launched a public consultation for the draft
delegated acts relating to the first two sets of technical screening criteria* with a view to
ensuring their application from 1 January 2022 in accordance with Articles 10(6) and
11(6) of the Taxonomy Regulation. These criteria aim at determining which economic
activities can qualify as contributing substantially to climate change mitigation and
climate change adaptation under the EU Taxonomy.

5.  The criteria for the other four environmental objectivess will be covered in an advice from
the Commission’s newly established Platform on Sustainable Finance (‘Platform’)
pursuant to Article 20 of the Taxonomy Regulation. The Commission is required to adopt
delegated acts on technical screening criteria for the remaining four objectives by 31
December 2021 with a view to ensuring their application from 1 January 2023.

2.2 Article 8 of the Taxonomy Regulation

6.  According to Article 8(1) of the Taxonomy Regulation, undertakings required to publish
non-financial information pursuant to Articles 19a and 29a of Directive 2013/34/EU (the
‘Accounting Directive’) have to include information on how and to what extent their
activities are associated with economic activities that qualify as environmentally
sustainable under the Taxonomy Regulation. For this purpose, Article 8(2) of the
Taxonomy Regulation requires non-financial undertakings subject to the Non-Financial
Reporting Directive (NFRD) to provide disclosure of three key performance indicators
(‘KPIs’): turnover, capital expenditure (‘CapEx’) and operating expenditure (‘OpEX’)
related to environmentally sustainable activities. The Taxonomy Regulation, however,
does not specify any KPIs for financial undertakings (including asset managers) which
are subject to the disclosure requirements for non-financial information in the Accounting
Directive.

7.  Article 8(4) of the Taxonomy Regulation requires the Commission to adopt a delegated
act to supplement Article 8(1) and (2) by specifying the content and presentation of the
information to be disclosed pursuant to those paragraphs, including the methodology to
be used in order to comply with them, taking into account the specificities of both financial
and non-financial undertakings and the technical screening criteria established pursuant

4 Please find the draft texts of the delegated acts through the link here.
5 The remaining four objectives are: a) sustainable use and protection of water and marine resources, b) transition to a circular
economy, c) pollution prevention and control; and d) Protection and restoration of biodiversity and ecosystems.


https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/12302-Climate-change-mitigation-and-adaptation-taxonomy#ISC_WORKFLOW
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to the Taxonomy Regulation. The Commission is required to adopt the delegated act by
1 June 2021.

Call for advice

On 15 September 2020, the Commission addressed to the three European Supervisory
Authorities (‘ESASs’) a call for advice (see Annex Il). The call requested advice on KPIs
and methodology on the disclosure of how and to what extent the activities of
undertakings that fall within scope of the Non-Financial Reporting Directive qualify as
environmentally sustainable under the Taxonomy Regulation. The three ESAs were
invited to finalise their advice and deliver it to the Commission by February 2021.

ESMA in particular was asked to provide advice on how to further specify the three KPIs
already established for non-financial undertakings in Article 8(2) of the Taxonomy
Regulation and advice on KPIs for asset management companies in the scope of the
Non-Financial Reporting Directive.

General remarks

In order to seek the views of stakeholders on the draft advice ESMA published on 5
November a Consultation Papere containing its proposals on a) how to further specify the
three KPlIs to be disclosed by non-financial undertakings; and b) the KPI to be disclosed
by asset management companies. In addition to the draft advice the Consultation Paper
contained a number of horizontal considerations which were raised by stakeholders
during the development of ESMA’s proposals. In ESMA’s view, however, these points
could not be addressed in the context of its proposals; nevertheless, it was deemed
useful to bring them to the attention of the Commission. ESMA’s views on these points
have largely remained unchanged except for the suggestion to include a review clause
in the delegated act, which, as further explained below, will be included among ESMA’s
recommendations to the Commission.

To deliver its advice within the deadline set by the Commission and in line with the
recommendation in the Commission’s call for advice’, ESMA conducted a shortened
consultation of four weeks which ended on 4 December 2020.

In addition to receiving the opinion of the Securities and Markets Stakeholder Group
(SMSG), ESMA received responses from 77 different entities. The amount of responses
to individual questions varied as not all respondents replied to all questions. As regards
the types of stakeholders who provided feedback to the consultation ESMA notes that
the majority of respondents represented issuers, issuer associations and investorss,
while there was a good number of responses from data providers, standard setters. This

5 Please see section 2.5 2.5 “Horizontal considerations for the attention of the Commission” - Consultation Paper on draft advice
to European Commission under Atrticle 8 of the Taxonomy Regulation (Ref.: ESMA30-379-325 | 5 November 2020).

" The call for advice explicitly states that: “...the ESAs are invited to consider the task as a targeted one. This may involve
shortening some internal deadlines and procedures, e.g. on consultations.”

8 ESMA notes that stakeholders are grouped by category based on input from respondents where such was provided.

10


https://www.esma.europa.eu/press-news/esma-news/esma-specifies-obligations-environmentally-sustainable-activities
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mix of respondents allowed ESMA to consider the views of different types of
stakeholders for the finalisation of its advice. ESMA also mentions that the vast majority
of respondents identified specific EU Member States or Europe in general as a
geographical indication of their operations and/or headquarters. The full list of
respondents is published on ESMA’s website where detailed information on the type of
stakeholders who replied to the consultation may be founds. The SMSG opinion to this
consultation is included in Annex IV.

The answers to the consultation are available on ESMA’s website unless respondents
requested otherwise. ESMA welcomes the input provided and is appreciative of all the
contributions received.

For the development of its advice, ESMA has closely coordinated with the European
Banking Authority (‘EBA’) and the European Insurance and Occupational Pensions
Authority (‘EIOPA’) in relation to the three pieces of advice developed by the three ESAs.
Additionally, as indicated by the Commission in its call for advice, ESMA was in contact
with the Commission’s Joint Research Centre as well as the EFRAG Project Task Force
on non-financial reporting standards and the Platform on Sustainable Finance.

This Final Report provides an overview of the consultation responses to each question
and contains the changes to the draft advice setting out the reasoning for making any
such amendments in light of the feedback received.

3 Summary of feedback and amendments to the advice

3.1 Advice relating to non-financial undertakings

16.

This section addresses the responses received to the Consultation Paper with regard to
the draft advice on non-financial undertakings. Where respondents provided similar or
even identical input in response to more than one question, ESMA addressed these
comments only once in order to avoid unnecessary repetition.

3.1.1 General comments

17.

In addition to responding to the specific questions, a number of respondents provided
general input on various topics touched upon in the Consultation Paper. This input is set
out in this section along with ESMA’s response thereto.

9 Please access the list of respondents through the link here. Please note that the published list of respondents does not include
stakeholders who requested that their response remains non-public.

10'Where respondents provided input on topics addressed in other sections of the Consultation Paper, their input is summarised
under the appropriate question rather than in Section 3.1.1.

11


https://www.esma.europa.eu/press-news/consultations/consultation-paper-draft-advice-ec-under-article-8-taxonomy-regulation
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18. Sixty-three respondents provided general remarks in order to highlight their views as

19.

20.

21.

22.

regards specific topics.

Several respondents underlined that the timeline to apply the disclosure requirements
under Article 8 of the Taxonomy Regulation (‘Article 8’ hereafter) is tight given that the
Commission’s delegated act for the specification of the KPIs will be adopted by 1 June
2021. These stakeholders made the following suggestions to allow non-financial
undertakings more time to prepare:

- Extend the relevant deadline or application of a pilot phase;

- Apply the disclosure requirements for the first two environmental objectives to the
financial periods starting on or after 1 January 2022 and for the remaining four
environmental objectives to the financial periods starting on or after 1 January 2023;

- Allow a phasing-in of the disclosures required in relation to asset managers and
other financial market participants which would need the reports by investee
companies to comply with their own disclosure requirements; and

- Allow the disclosure of estimates for the first year of application.

Moreover, a number of stakeholders requested further guidance and clear legislative
requirements. Expanding on this idea, these stakeholders pointed out some topics which
were in need of further guidance such as the following: a) the Taxonomy-alignment
assessment of activities taking place outside the EU; b) the assessment of enabling and
transitional activities; c) the application of the minimum safeguards criteria; d) guidance
on activities which are not covered by the Taxonomy and e) guidance on the attribution
of costs and the application of the materiality principle under the NFRD.

Some respondents underlined the difficulties of complying with the requirements set out
in Article 8 given that current reporting systems do not necessarily use the NACE
classification system, while they also flagged that some activities lack a NACE code.

With respect to the content of the disclosure requirements under Article 8 and the
definitions of the KPIs the feedback from respondents under this question reiterated

12
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points which were also raised in response to the specific consultation questions in the
sections that follow and therefore, is not repeated here.

A few respondents raised the issue of how to assess Taxonomy-alignment of
investments in EU companies not falling within the scope of the NFRD or investments in
companies outside the EU. Lastly, two respondents considered that ESMA was not
transparent with respect to the stakeholder outreach which was conducted in preparation
of its draft advice as mentioned in paragraph 16 of the Consultation Paper.

In the general comments, respondents noted the following issues on the asset
management aspects of the draft advice:

- Data: many industry respondents stressed that it will be challenging for asset
managers to meet their reporting obligations considering the current lack of
sustainability data from non-financial entities.

- Sequencing of disclosures by non-financial undertakings and asset managers:
some stakeholders expressed concern about the implementation timeframes,
arguing that the application of product disclosures in Article 5 and 6 of the
Taxonomy Regulation should be delayed until after non-financial undertakings will
be reporting the extent of their Taxonomy-alignment under Article 8.

- Audit: a few respondents argued that auditors should audit disclosed data in order
to ensure that it is consistent and reliable.

- SMEs: some respondents underlined that while a wide range of undertakings
financed by alternative asset managers are SMEs, they do not fall under the scope
of NFRD. This could potentially disincentivise the financing provided to those SMEs
that do not fall within scope of the NFRD.

Input from the SMSG

25.

26.

27.

28.

Similar to the stakeholders above, the SMSG made several general comments, while
acknowledging that some points do not fall within ESMA’s remit.

The SMSG underlined the challenging timeline of the application for non-financial
undertakings, especially given the current COVID-19 pandemic and the timeline for the
publication of the delegated act. Thus, the SMSG recommended a phasing-in of the
disclosure obligations or an extension of the deadline for application and/or a pilot phase.

The SMSG furthermore called for guidance on how non-financial undertakings should
account for activities carried out in third countries and invited ESMA to provide
clarifications by developing a standardised table in this regard.

The SMSG moreover recommended that a consistent approach should be adopted by
the three ESAs when coordinating their respective advice to the EC.

13
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As regards the size of non-financial undertakings that fall within the scope of the NFRD,
the SMSG raised two points. First, some SMSG members recommended broadening the
proposed KPlIs in order to anticipate a potential increase of the scope of the NFRD in the
future. Secondly, some SMSG members pointed out that ESMA did not include a
consultation question focusing on a distinction between small and medium size
companies that already fall within scope of the Taxonomy Regulation, which in their view
runs counter to the Commission’s policy to “think small first”.

In its general comments on methodology, the SMSG addressed a question to ESMA to
clarify whether non-financial undertakings were expected to use the methodology
described in “Annex V: Estimates for the three KPIs for the EU economy as a whole and
by NACE macro sector” themselves.

Moreover, the SMSG raised concerns on the use of a methodology that is based on
industry averages and suggested that ESMA reconsiders this approach when calculating
coefficients for the EU Taxonomy. In the views of the SMSG, industry averages could
make distinguishing between companies in the same industry challenging. On that basis,
the SMSG recommended relying on company-specific and common ESG-data rather
than solely industry averages, which could be used in a multi-step approach depending
on availability i.e. if there is lack of data the use of industry averages apply. If there is
sufficient data though, existing ESG data should be used. The SMSG furthermore
underlined the need for reliable Taxonomy data, expressing the opinion that not
everyone should be permitted to calculate this data.

An additional point raised by the SMSG relates to the definition of economic activities,
which are not all covered by the NACE classification system. Furthermore, the SMSG
pointed out that even where NACE codes are attributed to economic activities it will be
challenging to assess their Taxonomy-alignment when several activities take place in
one plant or how to assess which percentage of an economic activity is Taxonomy-
aligned. The SMSG invited ESMA to develop a methodology addressing those points.

The SMSG furthermore reiterated its previous advice on ESG disclosures® asking ESMA
to carefully consider the timing issue and phasing of disclosure obligations and the
relation between the timing of various consultations.

As regards asset managers, the SMSG pointed out that they would need to report in
percentages the “green” proportion of their investment portfolios and these will depend
on the time non-financial undertakings will disclose and make available information on
the KPIs.

The SMSG mentioned that asset managers invest in assets of issuers outside the EU.
Given that these issuers do not provide Taxonomy-related disclosures, the SMSG
suggested that ESMA provides guidance to asset managers on how to deal with such
situations, e.qg. (i) by providing that asset managers should engage with such companies
to encourage them to produce Taxonomy-related disclosures on a voluntary basis; and

11 SMSG, ‘Advice to the ESA’s - Joint Consultation Paper on ESG Disclosures’ (ESMA22-106-2858, 14 September 2020).

14
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(i) by providing examples of disclosures of the proportion of assets on which asset
managers could not obtain the necessary data.

Lastly, the SMSG considered that the NFRD threshold on company size may exclude
asset managers that are large in terms of assets under management, while it also
pointed out that annual reports on the largest asset management firms are not freely
available in all jurisdictions.

ESMA'’s response

37.

38.

39.

ESMA welcomes the general comments provided by its stakeholders and the SMSG’.
ESMA paid careful attention to the points highlighted by both the SMSG and other
stakeholders who replied to the consultation, even though some of them relate to matters
that are not within the call for advice. One such topic concerns the application timeline
of the disclosure obligations under Article 8, which ESMA considers cannot be addressed
in the context of its advice to the Commission as Article 26 of the Taxonomy Regulation
sets out the application date of the obligations under Article 8. Nevertheless. ESMA took
note of the suggestions concerning a phasing-in of the disclosure obligations set out in
ESMA’s advice and while it is not able to provide an extension of the applicable deadline,
it is minded to amend its advice to recommend a transitional application of the
disclosures provided by non-financial undertakings as explained in ESMA’s response
under Question 18 in section 3.1.3.

ESMA furthermore emphasises that in its call for advice to the ESAs®* the Commission
clarified its understanding of the application date of the Article 8 disclosure requirements
and the reporting period for the calculation of the KPIs. In particular, the Commission
explicitly states that “The disclosures under Article 8 apply as of 1 January 2022 for the
environmental objectives of climate change mitigation and adaptation, and as of 1
January 2023 for the other four. The obligations relate to the previous financial year
respectively (the disclosure obligation for 1 January 2022 covers the financial year 2021,
the disclosure obligation for 1 January 2023 covers the financial year 2022).” On that
basis, ESMA is of the view that this matter goes beyond the call for advice. Similarly,
concerning the suggestions for a phasing approach in relation to the disclosure
obligations of asset managers, ESMA reiterates that these are set out in ‘Level 1’ text
and cannot be addressed in its advice to the Commission.

As regards the suggestion to provide guidance on activities which are carried out outside
the EU, ESMA understands that the EU Taxonomy is conceptually envisaged to apply
globally given the absence of specific provisions or exemptions applicable to activities
conducted in third countries. With this in mind, ESMA considers that the intention of the
co-legislators is for the Technical Screening Criteria (‘TSC’) and Do No Significant Harm
(‘DNSH’) criteria to be uniformly applied regardless of whether an economic activity is
carried out in a third country. This matter is also addressed in the TEG Final Report

12 please access the call for advice through the link here.
13 The term ‘Level 1’ refers to the framework regulation.
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(section 2.1.6) ¥ where the European Commission Technical Expert Group on
Sustainable Finance (‘TEG’) explains that by virtue of globally integrated capital markets
and economic supply chains, the disclosure obligations create implications for
international actors and this fact, in respect of the EU Taxonomy, is no different to other
corporate reporting obligations already in place in the EU. As this matter concerns the
application of the sustainability criteria, ESMA, however, does not consider it can be
covered in its advice.

Furthermore, in response to the voices requesting further guidance on several elements
of Taxonomy-alignment, ESMA notes that the Platform on Sustainable Finance will
continue its work and, as explained in Recital 52, will advise the Commission on a
number of matters in accordance with Article 20 of the Taxonomy Regulation. In this
regard, ESMA observes that during the implementation phase additional work will be
carried out that may help in the direction of clarifying additional elements of Taxonomy-
alignment. Moreover, ESMA points out that given the scope of its advice, it is not in a
position to address in its proposals to the Commission topics that are not covered in the
call for advice.

As regards the issue of non-EU investments, this is addressed in section 3.2.2 under
Question 37 given that it relates to ESMA’s advice on asset managers.

On the size of non-financial undertakings, ESMA appreciates that due to national
transposition of the Accounting Directive, in some Member States smaller entities may
fall within the scope of the disclosure requirements under Article 8. However, ESMA
considers that the three KPIs set out in Article 8 are basic metrics and their calculation
should be a relatively straightforward matter. Given that ESMA’s recommendations have
tried to align as much as possible the KPIs with the accounting figures disclosed in
financial statements, ESMA considers that to a large extent its advice is already
proportionate. However, ESMA notes that inevitable implementation efforts will be
necessary in order to meet the requirements in the Taxonomy Regulation, for example,
to derive and track information at the level of economic activities and environmental
objectives. Such efforts are necessary to give effect to the classification regime
envisaged by the Taxonomy Regulation and do not merely result from ESMA’s proposals
under its advice. ESMA would furthermore expect that smaller companies with a smaller
number of economic activities would likely face fewer challenges in complying with the
disclosures required under Article 8. Additionally, with respect to the suggestion to
anticipate a possible increase of scope of the NFRD, ESMA finds that at this point in time
there is no solid basis that would allow for the substantiation of such proposals and
considers that this is a matter for the Commission’s consideration in the context of the
revision of the NFRD. ESMA stands ready to provide its advice to the Commission on
this matter if requested.

As regards the SMSG's specific comments on methodology, ESMA clarifies that the
methodology set out in Annex V of the Consultation Paper is only addressed to financial

14 EU Technical Expert Group on Sustainable Finance, Taxonomy: Final report of the Technical Expert Group on Sustainable
Finance, March 2020.
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market participants (including asset managers) when company-specific KPIs are not
available. ESMA notes that this matter is addressed in section 3.2.2 in ESMA’s response
under Question 38. In order for financial market participants to produce their own KPlIs,
sector-level estimates may be needed for non-financial undertakings within the NFRD
scope until they start disclosing their KPIs, and for smaller companies outside of the
NFRD scope choosing not to disclose KPIs on a voluntary basis. ESMA’s suggestion
represents an interim solution to enable reporting under Article 8 while the EU Taxonomy
is being developed to cover additional sectors and potentially more investee companies
are brought within scope of the disclosure requirements once the review of the NFRD is
finalised.

With respect to the points relating to the definition of economic activities not covered by
the NACE classification system and potential challenges in assessing Taxonomy-
alignment of economic activities in specific cases, ESMA notes that these matters are
not covered in the call for advice which relates to the specification of the KPls.

ESMA furthermore takes note of the comment concerning availability of annual reports
on asset management firms at a cost in some jurisdictions. However, it observes that
this point is beyond the scope of its advice.

In response to the SMSG recommendation for a consistent approach in the three pieces
of advice developed by the three ESAs, ESMA reiterates that its advice was developed
in close coordination with EBA and EIOPA.

Lastly, as regards the comments relating to ESMA’s stakeholder outreach conducted
before the open consultation, ESMA observes that paragraph 16 of the Consultation
Paper explains that it sought initial views from stakeholders representing different
categories. These stakeholders were mainly identified via their membership of ESMA’s
Securities and Markets Stakeholder Group and Consultative Working Groups, and where
certain categories were not fully covered in this way, additional stakeholders were
identified and contacted. Additionally, ESMA reminds that it publishes on a quarterly
basis a full list of stakeholder contacts®, including the stakeholder meetings organised
for the purpose of this advice.

3.1.2 Content of KPIs

3.1.2.1 Definitions of the three KPIs

48.

This section summarises the feedback which ESMA received in relation to Questions 1
to 8 of its Consultation Paper and presents ESMA’s response to this feedback.

15 Please access the list of stakeholder contacts through the link here.
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3.1.2.1.1 Definition of proportion of turnover

Question 1. For this KPI, do you agree with the proposed approach to defining
turnover (bullet ain the draft advice)?

Stakeholder feedback
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49. Fifty-two stakeholders provided an answer to this question, with the vast majority (46)

50.

51.

52.

being in support of ESMA’s proposal. Among them, 11 respondents who, although they
mostly agreed, suggested some changes to the draft advice. Most stakeholders
welcomed the approach taken by ESMA of reporting turnover amounts that may be
prepared on the basis of different underlying accounting principles (International
Financial Reporting Standard (‘IFRS’) or national Generally Accepted Accounting
Principles (‘GAAP’)).

A limited number of stakeholders (5) argued that a more principle-based definition or a
definition more directly referring to the amount reported in the audited financial
statements of the reporting entity would have been easier for users to understand and
for preparers to apply. One stakeholder suggested that ESMA should define revenue on
the basis of the revenue presented in the Statement of Profit or Loss on the basis of
IAS 1.82 (a), which would make the definition of “turnover” easier to apply and reconcile
with the financial statements.

Some stakeholders (8) suggested that the turnover generated through joint ventures and
accounted for under the equity method as per IFRS 11 Joint Arrangements or sales
conducted with other parts of the company itself (i.e. intercompany transactions) should
be included in the calculation of turnover, especially when it represents a significant
contribution. Several stakeholders argued that more clarity is needed on how to deal with
subsidies from governments accounted for under IAS 20 Accounting for Government
Grants and Disclosure of Government Assistance.

Few stakeholders (2) specified explicitly their support to the approach that turnover
should only include third party sales. A good number of stakeholders reiterated points
which were included in the feedback provided under section 3.1.1 concerning the
challenges for companies to produce the turnover KPI considering the timeline and the
fact that internal reporting processes are neither based on NACE classification nor
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available at product line level. Therefore, they suggested that companies are allowed to
publish estimated data for the first year of implementation.

Some stakeholders claimed that more clarity is needed on how to assess whether
minimum safeguards are met. One stakeholder argued that the definition of “turnover”
for those non-financial undertakings applying IFRS is broader than the definition of
“turnover” for those non-financial undertakings applying national GAAP (e.g. Taxonomy-
aligned turnover presented as “other interest receivable and similar income”). ESMA
should, therefore, define “turnover” to be revenue or other income as presented in the
statement of profit or loss as “net turnover” or “other interest receivable and similar
income” (Annex V and VI of the Accounting Directive).

Input from the SMSG

54.

The SMSG generally agreed with the proposed approach in relation to the definition of
turnover, but noted that it would be very challenging to produce the KPI considering the
deadline and the fact that internal reporting processes are not based on the NACE
classification system.

ESMA’s response

55.

56.

57.

ESMA welcomes the overwhelming support of stakeholders for its proposal on the
definition of turnover. ESMA shares the view of the majority of respondents that it should
not provide a separate definition of turnover, but build on the existing definition of net
turnover in Article 2.5 of the Accounting Directive, and that the amount should be
prepared on the basis of the accounting principles adopted by the preparer (IFRS or
national GAAP).

In relation to entities applying IFRS, ESMA acknowledges that using IAS 1 Presentation
of financial statements paragraph 82(a) as the starting point to define “turnover” might
make the definition easier to apply and facilitate reconciliation with the statement of profit
and loss. This would include revenue from contracts with customers (IFRS 15 Revenue
from Contracts with customers), lease revenue for lessors according to IFRS 16 Leases
(operating lease income as well as revenue from finance leases, interest revenue on
finance lease receivables and possibly other receivables calculated using the effective
interest method) and possibly other sources of revenue if applicable. On that basis,
ESMA intends to amend this part of its advice to the Commission and recommend that
the Commission requires a breakdown of turnover as part of the accompanying
information to be provided in relation to the turnover KPI.

ESMA understands the argument of respondents (most of which were preparers) who
wish the definition of turnover to include the share of revenue from joint arrangements.
ESMA notes that the proposed definition discussed in the previous paragraph foresees
that revenue from joint operations which is recognised in the revenue line item can be
counted as turnover. However, on the basis of IFRS 11, interest in joint ventures is
recognised as an investment and accounted for using the equity method in accordance
with IAS 28 Investments in Associates and Joint Ventures unless the entity is exempted
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from applying the equity method as specified in that standard (IFRS 11 paragraph 24).
Therefore, interest in a joint venture cannot be considered as revenue.

With reference to the responses summarised in paragraph 51, ESMA notes that several
stakeholders requested explicit clarifications of whether certain types of revenue and
income can be included as revenue in the calculation of this KPI. In these regards, ESMA
highlights that, as required by IFRS 10 Consolidated Financial Statements paragraph
B86, as part of the consolidation procedures intercompany transactions should be
eliminated in full. Therefore, those transactions cannot be included in the calculation of
turnover. Similarly, income relating to government grants and accounted for on the basis
of IAS 20 should be presented either separately or under a general heading such as
“other income” or alternatively deducted in reporting the related expense (IAS 20
paragraph 29). Therefore, it cannot be considered as turnover because it is not
presented as revenue on the basis of IAS 1 paragraph 82(a). Revenue from discontinued
operations and the gain or loss recognised in relation to discontinued operations
accounted for under IFRS 5 Non-Current Assets held for sale, whenever presented in
the statement of comprehensive income, needs to be presented separately from
continuing operations (IFRS 5 paragraph 33) and therefore, can also not be included in
the revenue line item required by IAS 1 paragraph 82(a) and thus it cannot count as
turnover. On that basis, ESMA is minded to maintain unchanged these aspects of its
advice.

Concerning non-financial undertakings applying national GAAP, ESMA acknowledges
that the definition of revenue for IFRS preparers originally included in the draft advice
might be broader than that of “net turnover” for preparers using national GAAP. This
issue should largely be solved by the amendment to the draft advice discussed in
paragraph 56. ESMA wishes to highlight that it does not deem it appropriate to include
also “other interest receivable and similar income” since the resulting turnover for entities
applying national GAAP would then be broader than for entities applying IFRS.
Additionally, ESMA considers that in that case the reconciliation with the statement of
profit and loss would be rendered more complex. Therefore, ESMA is minded not to
further amend its advice in this regard.

Lastly, as regards the feedback highlighting the challenges for companies to produce
this KPI considering the timeline and the use of the NACE classification system, as
already mentioned in ESMA’s reply in paragraphs 38 and 44 ESMA does not see room
to address it in its advice as it goes beyond its mandate.

20



* esma

*

ESMA REGULAR USE

Question 2: For this KPI, do you agree with the proposed approach to when turnover
can be counted (bullet b in the draft advice)?

Stakeholder feedback
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61. Forty-nine stakeholders provided an answer to this question, with 42 stakeholders

62.

63.

64.

65.

expressing their support to ESMA’s proposal.

Some stakeholders considered necessary that ESMA provides further guidance on the
application of principles with regard to a number of topics such as the following: a) the
inclusion of sale of products from technologies linked to green assets; b) how turnover
will be allocated when counting activities for own consumption or in case of activities
which do not create revenue themselves but contribute to creating revenue; or c) the
level of granularity at which revenue should be assessed. Some respondents suggested
that this could be done by adding illustrative examples on how to allocate revenues to
different economic activities.

A handful of stakeholders considered that, in light of Article 11 of the Taxonomy
Regulation, turnover should be counted not only where the activity enables other
activities to undergo climate change adaptation (as provided for in the draft KPI), but also
where the activity includes adaptation solutions that substantially reduce the risk of the
adverse impact on that economic activity itself.

One stakeholder, in particular, recommended that the meaning of “enabling activities” in
point (b)2 of the draft advice be better defined. The stakeholder questioned whether
ESMA’s intention was to refer to Article 11(1), point (b) of the Taxonomy Regulation (in
which case ESMA’s advice should contain a clear reference to it) or it was also meant to
include turnover from other activities.

Finally, one stakeholder highlighted the need to disclose specifically when activities of
the undertaking contribute to multiple objectives of the Taxonomy (two or more).

Input from the SMSG

66.

The SMSG considers ESMA’s approach is overly restrictive. The SMSG is of the opinion
that the environmental objective climate change adaptation turnover can be counted not
only where the activity enables other activities to undergo climate change adaptation, but
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also where the activity includes adaptation solutions that substantially reduce the risk of
an adverse impact on the current climate or the expected future climate of that economic
activity.

67. In addition, the SMSG highlighted the difficulty to assess the DNSH principle and
minimum social safeguards for activities outside the EU.

68. The SMSG advised ESMA to either (i) clarify the reporting on the DNSH principles on an
activity by activity basis, as well as for activities or parts of the value chain exercised
outside of the EU, or (ii) to develop guidance on the reporting obligations companies
should comply with.

ESMA’s response

69. ESMA welcomes the very broad support for its proposals on when turnover can be
counted. ESMA has considered the voices advocating for further guidance on the
application of the principles and understands the potential usefulness of illustrative
examples. However, ESMA understands this type of guidance to be closely related to
the application of the criteria for the assessment of Taxonomy-alignment of economic
activities and as such not falling within its mandate.

70. Similarly, ESMA acknowledges potential challenges to assess the DNSH principle and
minimum social safeguards for activities outside of the EU. However, as discussed in
paragraph 39 in section 3.1.1. the application of the EU Taxonomy is intended to be of a
global nature. Moreover, ESMA highlights that this matter is not included in the
boundaries of ESMA’s mandate and therefore, cannot be addressed in its advice.

71. In addition, ESMA notes the views of stakeholders, including the SMSG, arguing that in
light of Article 11 of the Taxonomy Regulation, revenue should be counted also where
the activity includes adaptation solutions that substantially reduce the risk of the adverse
impact on that economic activity itself. ESMA notes, however, that, as discussed in the
TEG report, the difference between climate change mitigation and adaptation reflects a
difference between these two objectives.

72. Onthe one hand for climate change mitigation, an economic activity can reach a level of
environmental performance that is aligned with net-zero emissions by 2050; on the other
hand the TEG did not fully resolve its views on whether an economic activity can ever be
said to be fully ‘resilient’ to climate change since adapting to climate change is an
ongoing process that may not be final at any stage (TEG Reports, section 3.2.3).
Therefore, to ESMA’s understanding, activities undergoing adaptation or already
adapted activities may not be necessarily ‘green’. In this regard, ESMA does not see
compelling arguments that would allow for including the turnover of these activities in the

16 EU Technical Expert Group on Sustainable Finance, Taxonomy: Final report of the Technical Expert Group on Sustainable
Finance, March 2020.
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KPI disclosed under Article 8. On that basis, ESMA is minded to maintain unchanged

this part of its advice to the Commission.

3.1.2.1.2 Definition of proportion of CapEx

Question 3: For this KPI, do you agree with the proposed approach to defining CapEx
(bullet ain the draft advice)?
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73. Fifty-three stakeholders provided feedback to this question. Twenty-eight stakeholders

74.

75.

76.

expressed their support to ESMA’s proposed definition of CapEx. The remaining
respondents provided a number of comments and suggestions for improvement of the
draft proposal.

Twelve stakeholders considered that the direct method based on the cash flow statement
would be a more appropriate method of defining CapEx for companies preparing their
financial statements under IFRS. Some stakeholders favoured a closer alignment of this
KPI to the capital expenditure figure in the audited financial statements.

One stakeholder noted that the proposed definition of CapEx differs from the wording
used in the Accounting Directive and therefore, recommended that ESMA defines it more
in line with the Accounting Directive as “additions to fixed tangible and intangible assets
during the financial year” (Article 17(1), point (a) (ii) of the Accounting Directive).

Several (10) stakeholders were of the view that the proposed definition of CapEx
comprises movements (revaluations, foreign currency translation adjustments and IFRS
5 reclassifications) that are not appropriate for the purpose of disclosing meaningful non-
financial information and are burdensome for the allocation of economic activities. One
stakeholder in particular, whilst agreeing with ESMA’s proposed methodology,
suggested that this could be further refined by eliminating all non-cash effects (such as
capitalisation of addition to provisions or inception of leasing contracts) and thus aligning
the CapEx definition to the cash flow statement as much as possible. One stakeholder
proposed that a reference to IAS 41 Agriculture should be included in ESMA’s advice.
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Many respondents considered that ESMA should provide further guidance on how to
handle capital disposals or unallocated CapEx such as expenses relating to
headquarters or offices serving for several activities, acquisitions through business
combinations, revaluations, impairments and/or foreign exchange differences when
calculating CapEx since these matters have an impact on explaining the variation of
CapEx. One stakeholder suggested that the treatment of mergers and acquisitions may
require separate guidance.

Four stakeholders highlighted that, according to IAS 38, research costs and certain
development costs may not be capitalised and therefore, would not meet the CapEx
definition as currently proposed by ESMA. They also pointed out that these costs may
instead be relevant for the calculation of OpEx. Two stakeholders were of the view that
excluding investments made via joint ventures (IAS 28) would not provide an accurate
picture of their green investments.

Eight stakeholders stated that, for companies reporting under IFRS, right-of-use assets
under IFRS 16 should be included. One stakeholder made a comment in relation to
ESMA’s proposal under which finance leases under local GAAP are included in CapEx
while right-of-use assets under IFRS are not. This respondent suggested that, if ESMA
includes right-of-use assets under IFRS 16 in the CapEx KPI, the possible resulting
difference between IFRS and local GAAP could be addressed by allowing that lease
payments for operating leases are included in the OpEx KPI on a voluntary basis.

Finally, one stakeholder argued that a breakdown of CapEx should be provided to reflect
the difference between capital expenditure related to maintenance costs and that which
is discretionary.

Input from the SMSG

81.

The SMSG was in agreement with the proposed definition of CapEXx. In line with the
SMSG comments concerning the turnover KPI, the SMSG was of the view that it would
be challenging for companies to produce this KPI given the deadline and the fact that
undertakings’ internal reporting processes are not based on the NACE classification
system.

ESMA’s response

82.

83.

84.

ESMA welcomes stakeholders’ high level of support for the proposal on the definition of
CapEx and is grateful for the constructive comments received.

ESMA agrees to further align the wording with that used in Article 17(1) of the Accounting
Directive as “additions to fixed tangible and intangible assets during the financial year”
and will amend its advice accordingly so as to avoid any ambiguity.

ESMA also acknowledges that the method proposed in the consultation did not fully
address how to handle certain non-cash movements such as impairment, foreign
currency translation differences, disposal of assets, business combinations or loss of
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subsidiaries, revaluations of assets etc. ESMA agrees that these movements may not
always be appropriate for the purpose of disclosing non-financial information and could
be disproportionately burdensome for companies to allocate to the relevant economic
activities whenever an alternative approach is available.

Therefore, after carefully weighing the concerns expressed by some stakeholders,
ESMA deems it relevant to amend its advice to the Commission to eliminate those non-
cash effects that are non-relevant for the purpose of the CapEx KPI and therefore,
require that CapEx includes additions to tangible and intangible assets as accounted for
on the basis of IAS 16 paragraphs 73 (e) (i) and (iii), IAS 38 paragraphs 118 (e) (i), and
IAS 40 paragraphs 76 (a) and (b) (for the fair value model), IAS 40 paragraphs 79 (d) (i)
and (ii) (for the cost model) , IAS 41 paragraph 50 (b) and (e) and IFRS 16 paragraph
53(h).

Such capital expenses shall also include additions to tangible and intangible assets
resulting from business combinations but should not include expenses incurred in the
acquisition of significant interest or financial instruments.

As regards undertakings not preparing their financial statements on the basis of IFRS,
ESMA is minded to maintain its approach largely unvaried other than for the wording
change described in paragraph 83. Consistently with the requirements for IFRS entities,
the amounts included in CapEx by non-IFRS preparers should be taken into account
before any remeasurements (including revaluations and impairments), depreciation and
amortisation charges and should exclude fair value changes. Similarly, additions relating
to tangible and intangible assets in the context of business combinations shall be
included, whilst those relating to the acquisition of significant interests or financial
instruments shall be excluded.

ESMA notes that under its proposal capital expenses in biological assets can be counted
for the CapEx KPl. ESMA also understands the argument that not recognising
investments realised through long term leases may go against the objective of the
Taxonomy Regulation to promote long term investments, regardless of how these
investments are financed. On balance, ESMA deems it, therefore, more relevant to allow
preparers to take right-of-use-assets into account whenever possible rather than aim at
achieving full alignment between IFRS and national GAAP preparers. Such alignment in
fact, may in any case not exist given the potential differences in the underlying
measurement approaches mandated by the different standards. Consequently, ESMA’s
proposed method allows right-of-use assets accounted for under IFRS 16 to be counted
in the CapEx KPI.

In light of these changes to the draft advice, ESMA deems that a number of comments
asking for further guidance on the allocation of non-cash expenses to economic activities
can be considered dealt with. ESMA acknowledges that some practical questions
remain. ESMA, though, understands this type of guidance to be closely related to the
application of the criteria for the assessment of Taxonomy-alignment of economic
activities and as such not falling within the current call for advice.
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Similar to discussions concerning turnover, ESMA highlights that capital expenses made
via joint operations as per IFRS 11 are included in the current definition of CapEx. To
the contrary, investments made via joint arrangements that are accounted for using the
equity method cannot be considered as additions to fixed tangible and intangible assets
because they are not accounted for line by line. ESMA is minded not to change its advice
on this matter.

ESMA also agrees with comments pointing out that research costs and certain
development costs may not be capitalised and therefore, would not meet the definition
of CapEx proposed by ESMA. ESMA highlights, however, that these costs are to be
included in OpEXx. This is specifically addressed in response to the questions on OpEx
(see paragraph 127).

Lastly, ESMA does not deem it necessary to require undertakings to disclose separately
their maintenance and their discretionary CapEx and notes that this might not be
supported by the Level 1 requirement to disclose a KPI for CapEx. However, entities
would be allowed to provide this further breakdown on a voluntary basis if they wish to.

Question 4. For this KPI, do you agree with the proposed approach to when CapEx
can be counted, including the definition of ‘plan’ (bullet b in the draft advice)?

Stakeholder feedback
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93. Fifty-four stakeholders provided an answer to Question 4. Fifteen stakeholders were

94.

95.

supportive of ESMA’s proposal, while 22 stakeholders disagreed with the draft advice.
The remaining stakeholders were in agreement with certain aspects of ESMA’s
proposals but made specific suggestions to address individual points.

The main aspect of ESMA’s advice stakeholders largely disagreed with concerned the
requirement for the formulation of a 5-year plan relating to the Taxonomy-alignment of
an economic activity. Some stakeholders argued that the requirement to have a plan is
not laid down in Level 1. Other stakeholders argued that this proposal was not supported
by evidence and was not consistent with the time horizon of investments in different
sectors (which would usually be longer and not uniform across sectors).

Eight stakeholders mentioned that CapEx should not be limited to capital expenditures
incurred as part of a plan as in their view CapEx that is incurred for economic activities
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that are already Taxonomy-aligned should also be counted for the CapEx KPI disclosed
under Article 8.

96. Five stakeholders argued that the criteria relating to the plan i.e. the requirement for the
plan to be approved by the undertaking’s administrative body may not be applicable for
all investments, especially in relation to smaller investments or investments that have a
shorter time horizon (e.g. less than 12 months). One stakeholder argued that a plan is
not necessary when the expenses have been funded by a bond complying with the EU
Green Bond Standard (‘EU GBS’).

97. Eighteen stakeholders considered that the requirement to publish such a plan could
result in disclosing sensitive strategic information. Two stakeholders suggested that a
third party could verify that the investment costs are part of a plan. One stakeholder
recommended including in ESMA’s advice a clause allowing companies to not publish a
plan or parts of a plan in exceptional circumstances.

98. Four stakeholders suggested that ESMA should provide further guidance on the content
of the plan by setting out the minimum information elements that would need to be
included within the plan. A few stakeholders proposed that ESMA should specify the
cases where undertakings can count CapEx as Taxonomy-aligned without it being part
of a plan. To support their proposal, these respondents mentioned that the TEG* has
suggested that some exceptional cases where individual improvement measures can be
considered to make a substantial contribution without needing to be part of a plan could
be included in the CapEx calculations.

99. One stakeholder suggested that ESMA provides specific guidance on potential
consequences of not meeting the plan within the 5-year period and another stakeholder
requested guidance on the required governance relating to the approval of the plan.
Some stakeholders argued that further guidance is needed on how CapEx will be
allocated for activities performed to create resources for own consumption. Finally, one
stakeholder suggested that where CapEx is financed by a green bond that complies with
the EU GBS, then a prospectus should be sufficient, and a plan should not be required.

Input from the SMSG

100. The SMSG expressed a number of reservations in relation to the requirement for CapEx
to be counted when it is incurred as part of a 5-year plan. The SMSG noted that ESMA’s
proposal imposes a requirement not laid down in the Level 1 text. The SMSG considered
the 5-year period as arbitrary and pointed out that the procedure for approval of
investments by an entity’s administrative body varies between different companies.
Finally, the SMSG was of the view that disclosure of the plan could result in disclosing
sensitive strategic information.

17 EU Technical Expert Group on Sustainable Finance, Taxonomy: Final report of the Technical Expert Group on Sustainable
Finance, March 2020.
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On that basis, the SMSG advised ESMA to delete the condition that CapEx could be
counted only if it is incurred as part of a plan, or at least remove the requirement for a 5-
year period. Moreover, the SMSG argued that the disclosure of the plan should be
sufficiently high-level to avoid the disclosure of potentially sensitive strategic information.

The SMSG furthermore advised ESMA to clarify whether the variation of intangible and
tangible assets accounted for on the balance sheet should be considered gross or net of
disposals and invited ESMA to provide examples on the calculation of this KPI.

ESMA'’s response

103.

104.

105.

106.

107.

108.

ESMA takes note of the reservations expressed by a large number of stakeholders
concerning its proposal on when CapEx can be counted and especially in relation to the
definition of a “plan”.

ESMA disagrees with the view expressed by some respondents that the requirement to
have “a plan” is excessive because it is not laid down in Level 1 legislation. ESMA deems
that having a plan is a necessary condition to ensure that undertakings are embarking
on a trajectory aimed to make their economic activities Taxonomy-aligned and that this
is consistent with the overall objective of the EU to reorient capital flows towards
sustainable investment in order to achieve sustainable and inclusive growth. The
requirement to have a plan is furthermore consistent with the TEG recommendations.
Similarly, ESMA disagrees that the plan will inevitably result in disclosing sensitive
information and thinks that undertakings need to apply their best judgement on the level
of detail that can or should be disclosed to avoid disclosing sensitive information.

However, ESMA understands that the proposal that the plan should aim to make the
economic activity Taxonomy-aligned within a maximum period of five years might not be
in line with the investment or project cycle in certain industries and might be overly
restrictive. At the same time, the period over which the investments can be counted as
being on a trajectory towards sustainability cannot be indefinite or arbitrarily long.

Therefore, ESMA intends to amend its advice to the Commission to require that a plan
should aim to make the economic activity in question Taxonomy-aligned within a defined
period of time that does not exceed five years, unless a longer period can be justified by
the undertaking on the basis of the features of the concerned investments. For example,
capital expenditures associated with large infrastructure projects may rely on investment
plans longer than five years.

In addition, ESMA intends to amend its advice to ensure that expenses captured by
CapEx and relating to activities or processes which already meet the Taxonomy-
alignment criteria can be counted, even if they are not part of a plan.

ESMA takes note of comments from stakeholders about the relevance of the criteria that
the plan should be approved by the administrative body in connection to small
investments or investments within a short time horizon. ESMA acknowledges that a plan
for smaller investments or investments within a short time horizon may not need to be
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approved necessarily by the administrative body of the undertaking, but that another
corporate function may be delegated decision making in these regards. Therefore, ESMA
intends to amend its advice to allow more flexibility. ESMA believes, however, that all
such investments will need to be approved by an internal governance mechanism and in
accordance with the relevant internal procedures.

ESMA also acknowledges that it might be useful for a third party to verify that the
investment costs are part of the plan. However, the involvement of auditors in the
preparation of non-financial information is beyond the scope of ESMA’s advice. As
highlighted in ESMA’s advice to the Commission on undue short-term pressure on
corporations® and underlined in its response to the Commission’s consultation with
regard to the revision of the NFRD», ESMA supports the introduction of a requirement
relating to mandatory assurance by external auditors not only on the existence of the
non-financial statement, but also on the contents of the statement and its consistency
with the information provided elsewhere in the management report and in the financial
statements. ESMA, therefore, considers that this is a matter for consideration in the
context of the revision of the NFRD.

ESMA also notes that there is currently an expectation that proceeds from bonds
complying with the EU GBS will be directed exclusively to Taxonomy-aligned activities.
Assuming that this condition will be reflected in the legal requirements which will be
negotiated in the coming months, ESMA agrees that an additional plan will not be
necessary when the expenses are funded by such green bonds. Preparers will, however,
still be required to disclose the key aspects of their plan. ESMA expects that these will
be readily available to the preparer from the documentation supporting the use of the EU
GBS.

ESMA does not see room to include in its draft advice details about the required
governance of the plan as this is a matter that relates to national company law and
internal governance requirements and as such goes beyond the scope of its advice.
However, ESMA intends to clarify in its proposal to the Commission that the minimum
information which needs to be included in the plan is a narrative description of the
objective(s) which the plan is pursuing, the economic activities involved, the timeline
within which such activities are expected to become Taxonomy-aligned and the total
capital expense expected during such time period. ESMA does not expect that such plan
will need to be provided as a separate document, but rather as a narrative description
that can be included in the non-financial statement. Additional information can and
should be provided if the preparer deems it relevant for investors and other end users.

Last but not least, ESMA thinks that guidance or examples on the calculation of this KPI
is closely related to the application of the criteria for the assessment of Taxonomy-
alignment of economic activities and as such does not fall within the call of advice.

18 ESMA30-22-762 Report — Undue short-term pressure on corporations, 18 December 2019.
19 ESMA32-334-245 Response to public consultation - ESMA response to the European Commission consultation on the review
of the NFRD, 11 June 2020.
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3.1.2.1.3 Definition of proportion of OpEx

Question 5:  For this KPI, do you agree with the proposed approach to defining OpEx
(bullet ain the draft advice)?

Stakeholder feedback
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113. Forty-seven stakeholders responded to Question 5. Twenty stakeholders agreed with

114.

115.

116.

ESMA’s proposed definition of OpEx, while 13 stakeholders expressed strong
reservations. The remaining 14 stakeholders, whilst agreeing in principle with ESMA’s
proposal, highlighted some points for further improvements.

Several stakeholders argued that the proposed definition of OpEx appears to be too
narrow as well as that it should not include only costs incurred to transform an activity
from non-compliant to compliant, but also all operating expenditure related to economic
activities that qualify as environmentally sustainable.

Seven stakeholders invited ESMA to provide additional guidance on the definition of
sustainable OpEx, for example with reference to the calculation of OpEx from labour
expenses, taxes, to the allocation of expenses such as general, selling or administration
costs, the costs relating to participation to (integral) joint ventures, results of derivatives
or disposal gains. One suggestion was that OpEx only includes the operating
expenditures (“‘cost of sales”) directly allocated to the economic activity. Another
suggestion was to propose a restrictive but exhaustive list of potentially relevant
operating expenses that are to be included in this KPI.

One stakeholder noted that according to the recommendation by the TEG® this KPI
should include “selected operating expenditures such as maintenance costs related to
green assets that either increase the lifetime or the value of the assets, and research
and development costs”. This stakeholder suggested that these costs should be added
to the OpEx KPI while also noting that such expenses are normally capitalised by IFRS
preparers.

20 EU Technical Expert Group on Sustainable Finance, Taxonomy: Final report of the Technical Expert Group on Sustainable
Finance, March 2020.
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Eight stakeholders considered that flexibility should be given to companies to decide
whether it is relevant to disclose an OpEx KPIl. Some stakeholders suggested that where
the Taxonomy-compliant part of OpEx is not deemed relevant and/or significant,
undertakings should be required to provide an explanation on why this metric is not
significant without disclosing the actual figure.

Five stakeholders argued that this KPI should be clearly reconcilable to the
corresponding number in the financial statements. On the other hand, two stakeholders
suggested that this requirement could be interpreted as an obligation to disclose the
OpEXx of the Taxonomy-aligned assets instead of the OpEXx of the entity. One stakeholder
similarly highlighted that it is not clear from the current definition whether OpEx can be
counted if the underlying activity is already Taxonomy-aligned.

Two stakeholders suggested that ESMA should include in the definition of OpEXx the
amounts relating to depreciation and amortisation of investments which have been
undertaken in financial years prior to the first year of disclosure of disclosure OpEx under
Article 8 in order to avoid that companies which have invested in green activities are
penalised compared to competitors that will launch such investments after application of
the new disclosure regime. Another stakeholder, though, was in favour of excluding
amortisation and depreciation from the calculation of OpEx to avoid double counting
amounts that would be included in the CapEx KPI as well. Lastly, one stakeholder
expressed the view that results from equity accounted investments should be excluded
from this KPI.

Several stakeholders voiced disagreements with ESMA’s proposal to draw inspiration
from the International Accounting Standards Board’s (‘IASB’) Primary Financial
Statements (‘PFS’) project for the OpEXx definition. These respondents argued that the
project is not yet final and the issue of defining OpEx would be addressed in the future.

One stakeholder pointed out that there are differences between entities in the way OpEx
is presented in the income statement rendering comparisons challenging. Another
stakeholder argued that the classification of main business activities based purely on the
operating or investing activities is too rigid in nature for certain entities, such as property
investment companies whose main activity is earning income from investing activities.
Lastly, a stakeholder suggested the inclusion in the calculation of OpEx of amounts
incurred by joint ventures and associates while some stakeholders supported a general
alignment to IFRS of the KPIs disclosed under Article 8.

Input from the SMSG

122. The SMSG expressed some reservations about ESMA’s proposal on OpEXx. In particular,

the SMSG advised that the definition remains general in order to ensure alignment and
consistency of this KPI with alternative performance measures used by companies to
measure their operational performance.
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ESMA'’s response

123. ESMA welcomes the views expressed by stakeholders concerning the proposed
approach to defining OpEXx, including the many constructive proposals for further
improvements received.

124. ESMA acknowledges that a starting point to address stakeholders’ concerns about the
OpEx KPl is to define what such KPI intends to capture. In order to do so, ESMA carefully
considered the Level 1 text, the TEG recommendations and the comments received from
stakeholders.

125. ESMA notes that Article 8 paragraph 2(b) draws a link between the CapEx and OpEXx
KPI and indicates that both shall refer to “assets or processes associated with economic
activities that qualify as environmentally sustainable”. Therefore, ESMA deems it
important to remain consistent with this link that is established in Level 1 between these
two KPIs. ESMA notes that this approach is also consistent with the TEG report, where
OpEx is defined as “shorter-term expenses required to meet the ongoing operational
costs of running a business” and that, together with CapEx, its purpose should be to
“give an indication of a company’s strategy for improving environmental performance
and resilience™.

126. Therefore, ESMA deems that the OpEx KPI should depict the short-term expenses
required to meet the operational needs of running an activity that is already Taxonomy-
aligned and/or to contribute to making an activity or process Taxonomy-aligned within a
certain timeframe and based on a clear and pre-defined plan.

127. With these considerations in mind, ESMA concluded that it would be preferable at this
stage to take arestrictive approach to the definition of OpEx, namely that of limiting OpEx
to a list of potentially relevant operating expenses. In ESMA’s view, this list should
include the following non-capitalised items of cost and expense as accounted for in the
profit or loss statement of an undertaking’s annual financial statements: research and
development costs, building renovation measures, short-term lease costs, maintenance
and repair and any other direct expenditures relating to the day-to-day servicing of items
of property plant and equipment that is necessary to ensure the continued and effective
functioning of such assets. In addition, in light of the fact that some national GAAP do
not capitalise right-of-use assets, ESMA deems it relevant that non-IFRS preparers
which do not capitalise right-of-use assets should include lease costs in the OpEXx.

128. ESMA thinks that only direct costs should be included. This means, for example, that
whilst staff costs relating to the undertaking as a whole shall not be included in OpEXx,
the direct costs relating to non-capitalised research and development, building
renovation measures etc. shall be included.

21 EU Technical Expert Group on Sustainable Finance, Taxonomy: Final report of the Technical Expert Group on Sustainable
Finance, March 2020, page 28.
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ESMA acknowledges that such an approach differs from the commonly understood
accounting notion of operating expenses, which captures a much broader range of
expenses. However, ESMA notes that currently there is no agreed upon way to define
operating income, and consequently, the operating expenses of a business. ESMA
deems that it is risky at this stage to build on the work of the IASB on PFS. This is firstly
because that work is still ongoing and deliberations, following the consultation which took
place in 2020, are only starting as this advice is being finalised; secondly, because there
iS no certainty at this stage on the endorsement nor on the date of application of the new
PFS requirements once they are finalised. This means that building too closely on the
IASB’s work might create operational difficulties for EU preparers and risk a
misalignment between the definitions provided in the Delegated Acts and the future PFS
standard.

Furthermore, ESMA deems that the burden for preparers to assess the Taxonomy-
alignment of all their operating expenses would not be commensurate to the benefits
users would derive from the resulting KPIs and would not be aligned with the objectives
it aims to achieve as described in paragraph 125.

As a consequence of the approach retained to define OpEX, which is not fully aligned
with the commonly understood concept of “operating expenses” in accounting, ESMA is
minded to remove the requirement that preparers should provide a reconciliation of the
OpEx KPI with any APM which are labelled in the same or in a similar way, since such
reconciliation would not be meaningful.

ESMA notes that a number of concerns were expressed about the relevance and/or
significance of this KPl. ESMA wishes to point out that it is outside of its mandate to
provide preparers with the flexibility not to disclose OpEXx since the OpEx KPl is explicitly
included in the Level 1 text and therefore, it could not be modified in the ‘Level 2’2
delegated act. ESMA believes that the proposed approach as described above can
provide relevant information in conjunction with the CapEx KPI on an undertaking’s
efforts to ensure that its activities remain and/or become Taxonomy-aligned

ESMA acknowledges that further guidance and/or illustrative examples would be very
useful for preparers and would support a harmonised application of the requirements.
However, ESMA sees no room to address this point in its draft advice due to the fact that
such guidance would not be appropriate as part of Level 2 measures. Nevertheless,
ESMA is ready to assist the Commission in ensuring the consistent application of the
requirements that will ultimately be provided in the Commission’s Delegated Acts.

In response to a point highlighted by several stakeholders, ESMA notes that depreciation
and amortisation should be excluded from OpEXx since OpEXx should be a complement to
CapEx which, itself, excludes depreciation and amortisation.

Concerning the expenditures incurred by joint ventures and associates, ESMA refers to
the argument already provided in answer to Questions 1 (paragraph 57) and 3 (see

22 The term ‘Level 2’ refers to detailed implementing measures such as delegated acts or technical standards.
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paragraph 90) which excludes the possibility to count those expenses as the entity’s
own. Similarly, ESMA wishes to point out that investments initiated before the first year
of preparation of the KPIs cannot be reflected in OpEx.

Last, but not least, ESMA considers that it would be helpful to include a review clause in
the delegated act under Article 8, which would enable the review of the Level 2 legal text
to take into account, inter alia, developments in the accounting requirements currently
under development at the level of the IASB and developments in the overall Taxonomy
framework. In this regard, ESMA will include a recommendation in its advice in order to
bring this matter to the Commission’s attention.

Question 6: For this KPI, do you agree with the proposed approach to when OpEx can
be counted, including the definition of ‘plan’ (bullet b in the draft advice)? With reference
to the TEG’s inclusion of the words “if relevant” in relation to OpEXx, in which situations
should it be possible to count OpEx as Taxonomy-alighed?

Stakeholder feedback
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137.

138.

139.

140.

Forty-seven stakeholders responded to Question 6. Almost half of stakeholders were
generally supportive of ESMA’s proposal, although several provided comments for
further improvement or highlighted aspects that they deemed critical. Just over half of
respondents disagreed with key aspects of ESMA’s proposal as described in the draft
advice.

Several stakeholders disagreed with the proposal that costs could be counted when they
are part of a plan. According to some respondents this requirement is not laid down in
Level 1, while others were of the view that the maximum period of five years is not
supported by evidence and is not always consistent with the investment horizon in
different sectors.

In line with responses provided in relation to the CapEx KPI 18 stakeholders pointed out
that disclosure of a plan could entail disclosure of sensitive strategic information. Two
stakeholders suggested that a third party could verify that the investment costs are part
of a plan.

Eleven stakeholders mirrored their proposals in relation to CapEx and invited ESMA to
provide further guidance on the content of the plan by setting out the minimum
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information elements that would need to be disclosed as part of the plan as well as the
governance of the plan.

Several stakeholders requested that ESMA provides further guidance on OpEx on the
following topics: a) whether the costs of operating the assets or processes are to be
included: and b) how OpEx will be allocated for activities which are sub-activities
performed to create resources for own consumption. One stakeholder mentioned that it
would be necessary that the plan differentiates between past and future OpEXx to avoid
confusion.

Input from the SMSG

142. The SMSG’s advice in response to Question 6 reiterated comments raised in response

to Question 4 concerning CapEx. These comments were summarised in paragraphs 100
to 102 of section 3.1.2.1.2 and are not repeated here.

ESMA’s response

143.

144.

145.

146.

147.

ESMA takes note of the concerns expressed by several stakeholders concerning its
proposal on when it should be possible to count OpEx as Taxonomy-aligned.

In light of the concerns raised, and the definition proposed and discussed in response to
Question 5, ESMA intends to clarify that OpEx should be counted when costs recognised
as part of the denominator= are incurred in relation to assets and processes which
currently meet or are part of a plan to meet the criteria for Taxonomy-alignment.

ESMA highlights that the resulting KPI will capture non-capitalised costs (i.e. those costs
not captured by the CapEx KPI) which relate to investments in assets and processes
whose aim is to maintain or to achieve Taxonomy-alignment. The OpEx KPI is, therefore,
a category of costs which “complements” CapEx in relation to investments and in this
regard, together with CapEx, will give an indication of a company’s strategy for
maintaining or improving environmental performance and resilience. In ESMA’s view,
this is in line with the TEG recommendation and with the overall objective of the
Taxonomy Regulation.

Furthermore, by restricting the scope of the costs for which an assessment of Taxonomy-
alignment will need to be performed, this approach alleviates the concerns expressed by
many stakeholders with respect to the difficulties of allocating all operating costs of an
entity on the basis of NACE activities.

Similarly to the discussion on CapEx, ESMA understands that the proposal that the plan
should aim to make the economic activity Taxonomy-aligned within a maximum period
of five years might not be in line with the investment or project cycle in certain industries
and might be overly restrictive. At the same time, the period over which the investments

2 Direct costs linked to non-capitalised research and development costs, building renovation measures, short term lease costs,
maintenance, repair and any other expenditures relating to the day-to-day servicing of items of property plant and equipment plus,
for national GAAP preparers which do not recognise right-of-use assets, lease costs.
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can be counted as being on a trajectory towards sustainability cannot be indefinite or
arbitrarily long. Therefore, ESMA intends to amend its advice to the Commission to
require that a plan should aim to make the economic activity in question Taxonomy-
aligned within a defined period of time that does not exceed five years, unless a longer
period can be justified by the undertaking on the basis of the features of the concerned
investments.

148. In reply to the respondents which advocate for third party verification of the KPI, ESMA
reiterates its response in paragraph 109 under Question 4 that this is a matter that cannot
be addressed in its advice given that the information disclosed under Article 8 will be
included in the non-financial statement published under the NFRD. ESMA, furthermore,
highlights that it has expressed its public position on that matter in its advice to the EC
on undue short-term pressure on corporations as well as in its response to the
Commission’s consultation with regard to the revision of the NFRD=.

149. Last but not least, ESMA thinks that guidance or examples on the calculation of this KPI
is closely related to the application of the criteria for the assessment of Taxonomy-
alignment of economic activities and as such does not fall within the call for advice.

3.1.2.1.4 Feedback on the definitions of all three KPIs

Question 7. Do you believe that any of the suggested approaches covered in
guestions 1 to 6 above will impose additional costs on non-financial undertakings? If
yes, please specify the type of those costs, including whether they are one-off or
ongoing, and provide your best quantitative estimate of their size.
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150. Forty-one stakeholders replied to Question 7. Thirty-six respondents were of the view
that disclosing the three KPIs required under Article 8 will necessarily generate additional
costs, while four stakeholders considered costs will not increase or not increase in any
significant way, given the size of the entities involved and the disclosure requirements

24 ESMA30-22-762 Report — Undue short-term pressure on corporations, 18 December 2019.
25 ESMA32-334-245 Response to public consultation - ESMA response to the European Commission consultation on the review
of the NFRD, 11 June 2020.
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already in place, also taking into account the costs companies will face to comply with
the disclosures required under the Taxonomy Regulation itself. The remaining, either did
not take position or did not provide a clear answer.

Stakeholders largely indicated that undertakings would have to establish new reporting
processes, potentially implement or adjust IT systems as well as establish and maintain
new reporting structures. Some stakeholders highlighted that reporting processes and
IT systems are not organised according to the NACE classification system. Stakeholders
were of the view that one-off costs would be significant, while they underlined that entities
would face additional ongoing costs of running those systems and processes.

Three stakeholders mentioned some figures of the amounts that would be needed to
prepare for the implementation of the Article 8 obligations which were estimated at
around EUR 10, 2 and 1 million. Ongoing costs were expected to be also material;
however, no estimate was provided in relation to these.

Respondents in general considered that the inclusion of the KPIs in the non-financial
statement generates additional ongoing costs for companies. Moreover, many
stakeholders were of the view that as disclosure requirements under Article 8 may
evolve, undertakings will need to adapt their internal reporting systems to future changes
or updates to the methodology and will, therefore, incur additional maintenance costs.

Some stakeholders pointed out that costs could be kept at reasonable level if
requirements are well described or consistent with already audited information allowing
entities to leverage off existing reporting as much as possible.

ESMA'’s response

155.

156.

157.

ESMA acknowledges respondents’ comments concerning the additional costs that
undertakings may incur in complying with their disclosure obligations pursuant to Article
8. ESMA also notes that with the exception of three stakeholders, respondents did not
provide a quantitative indication of those costs.

To ESMA’s understanding the input from stakeholders on costs largely refers to the
application of the new disclosure regime under Article 8 and is not expressly related to
the ESMA’s proposals on the specification of the three KPIs. ESMA, therefore, wishes
to clarify that the disclosure requirements pursuant to Article 8 is a matter linked to Level
1 and as such falls outside ESMA’s remit.

ESMA acknowledges the points made by a handful of stakeholders which stated that the
definition of the KPIs will have an impact on the costs incurred by entities. ESMA,
highlights, however, that detailed reporting from non-financial undertakings will provide
the basis for other financial market participants to comply with their own disclosure
obligations. While ESMA appreciates the cost concerns, it wishes to underline that a
direct link between its advice and the additional costs incurred by undertakings has not
been established given that, to ESMA’s understanding, entities will already be in
possession of the granular information that is set out in ESMA’s proposals. As such,
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ESMA did not make any additional revisions to its advice to the Commission based on
the responses to Question 7.

158. Finally, ESMA takes note of concerns linked to the expected evolution of the
requirements in the next years and the resulting costs of adaptation for companies.
ESMA deems that these fall outside the scope of its work.

Question 8: Do you agree that sectoral specificities should not be addressed in the
advice, as proposed in Section 3.2.3?
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159. Forty-four stakeholders responded to Question 8. Thirty-six stakeholders were in
agreement with ESMA’s proposal not to differentiate its draft advice on the basis of
sectoral specificities.

160. Some of the respondents who were in agreement with ESMA’s proposal suggested,
nevertheless, that ESMA provides more specific guidance as regards details of the three
KPls. One stakeholder highlighted that it might be beneficial to develop separate sectoral
guidelines, while another suggested that a review clause in the delegated act would allow
the Commission to provide such sectoral guidance once best practices have been
developed.

161. Lastly, eight stakeholders criticised the proposal as in their view adopting a one-size-fits-
all approach would not be appropriate given the diversity of business models.

Input from the SMSG

162. The SMSG agreed with ESMA’s approach and highlighted that it is important to ensure
disclosure of KPIs without sectoral differentiation in order to consolidate the data at
portfolio level.

ESMA'’s response

163. ESMA welcomes the broad support for its proposal to not address sectoral specificities
in its advice.
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With respect to the suggestion by a few stakeholders to provide more guidance regarding
the KPIs, including more sectoral guidance, ESMA is of the view that this is a matter
which cannot be addressed in the context of Level 2 measures. Moreover, this topic is
not included in the scope of the call for advice and therefore, cannot be covered in
ESMA'’s advice.

3.1.2.2 Accompanying information

165.

This section summarises the feedback which ESMA received in relation to Questions 9
to 13 of the Consultation Paper on draft advice to Commission under Article 8 and
presents ESMA’s response to this feedback.

Question 9: Do you agree with the requirements for accompanying information which
ESMA has proposed for the three KPIs?
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166. Fifty-one stakeholders provided their views to Question 9. Thirty-one stakeholders

167.

168.

largely agreed with ESMA’s proposal, whilst twenty stakeholders did not. Some of those
respondents in particular considered that the required additional disclosures would
significantly increase the reporting obligations under Article 8 including the related costs.
Some respondents put forward the view that less granular disclosure requirements in the
accompanying information would be sufficient.

Moreover, some stakeholders were of the view that ESMA’s recommendations went
beyond the requirements of the Level 1 text. One stakeholder mentioned that according
to Article 8(2) of the Taxonomy Regulation, the disclosure of the three KPIs does not
need to be accompanied by narrative information.

Other stakeholders who, while agreeing with ESMA’s proposal, nevertheless, pointed
out that undertakings should be given flexibility to explain changes in the KPIs. In support
of this point, four stakeholders suggested that only material changes should trigger an
explanation of what each KPI shows and why it increased or decreased. One respondent
was of the view that disclosures under Article 8 should ultimately cover a 5-year period.
To this end, this stakeholder suggested that there is a progressive inclusion of additional
financial years in the Article 8 disclosures until a 5-year period is covered. On the other

39



* esma

*

169.

170.

ESMA REGULAR USE

hand, several stakeholders welcomed ESMA’s proposal and recommended that
guidance on additional disclosures should be provided through binding legislation
instead of guidelines.

Some stakeholders disagreed with ESMA’s proposal to require a reference to the related
line items in the financial statements or an explanation about whether the KPIs differ
from any APMs labelled in the same way or that depict items of turnover, capital
expenditures and operating expenditures. These respondents argued that the three KPIs
disclosed under Article 8 are neither GAAP measures nor measures for the assessment
of an entity’s financial performance, but rather specific indicators used to assess the
environmental contribution of economic activities. They also highlighted that whilst the
turnover KPI is expected to be relatively close to the turnover/revenue figure, the KPIs
relating to CapEx and OpEXx are often not consistent with the corresponding APM and
therefore, a reconciliation would be burdensome and possibly meaningless.

Several stakeholders considered that ESMA should illustrate how to prepare the required
disclosures and provide additional guidance on the methodology to be used. A small
number of stakeholders made the following suggestions

- Require disclosure of the estimates used in the computation of Taxonomy-
alignment as part of the methodology section;

- As regards the requirement to provide contextual information to interpret the KPIs
and provide explanations on their increase or decrease, limit such information to
those transitional activities which are part of the 5-year plan;

- Provide voluntarily disclosures on “potentially aligned” activities where the firm has
the objective to reach Taxonomy-alignment; and

- Allow issuers to make reference to the Notes of their financial statements or to
disclosures relating to APMs where accounting policies and/or APMs are explained
and therefore, the possibility to make references only to the non-financial report is
not sufficient.

Input from the SMSG

171. The SMSG was of the view that accompanying information is potentially useful for the

interpretation of the KPIs. However, the SMSG also considered that, for investors and
other users of non-financial information, having to interpret accompanying information
that is long and non-standardised or comparable could ultimately lead to confusion and
undermine comparability between non-financial undertakings. To this end, the SMSG
suggested establishing additional requirements on the content of the accompanying
information in the delegated act to ensure comparability across the information provided
by different non-financial undertakings.
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ESMA'’s response

172.

173.

174.

175.

176.

177.

178.

ESMA welcomes the strong support expressed by stakeholders for its proposal regarding
the accompanying information for the three KPIs.

ESMA does not agree with the view expressed by a minority of stakeholders that
requiring accompanying information exceeds the requirements of the Taxonomy
Regulation. This is because ESMA deems that accompanying information is necessary
to enable users to understand and interpret the KPIs prepared by non-financial
undertakings and that this is consistent with the overall objective of the EU to reorient
capital flows towards sustainable investment in order to achieve sustainable and
inclusive growth.

ESMA agrees with the suggestion that changes (increase or decrease) to the value of
each KPI should be explained only if material. However, ESMA thinks that there is no
need to further specify this aspect in the draft advice since the overarching materiality
principle applicable to the NFRD disclosures and to the Accounting Directive at large (i.e.
“that requirements [...] regarding recognition, measurement, presentation, disclosure
and consolidation need not be complied with when the effect of complying with them is
immaterial’») will also be applicable to the three KPIs. ESMA notes that information is
material if omitting, misstating, or obscuring it could reasonably be expected to influence
decisions that the users make on the basis of those financial statements?.

To the contrary, ESMA wishes to highlight that changes to the definition, i.e. in the
methodology used to calculate the KPIs, are material by nature, regardless of whether
they trigger a change in the value of the KPI and should be thoroughly explained to users;
therefore, ESMA is minded not to make any changes to its draft advice in these regards.

ESMA disagrees that the contextual information will only need to be provided about
transitional activities which are part of a plan since this contextual information is
important for users regarding all activities, whether transitional or not. ESMA does not
see a need to make further adjustments to its advice in these regards.

ESMA agrees that voluntarily disclosures could be provided on “potentially aligned”
activities where the undertaking has the objective to reach Taxonomy-alignment.
However, ESMA deems that this information would fall among those additional
disclosures undertakings may provide which they consider are important to explain the
KPIs.

ESMA takes note of the concerns expressed by some stakeholders regarding the
requirements to reconcile the three KPIs to the related line items in the financial
statements and to any APMs labelled in the same way or that depict items of turnover,
capital expenditure or operating expenditure. ESMA notes, however, that such

% Directive 2013/34/EU of the European Parliament and of the Council of 26 June 2013 on the annual financial statements,
consolidated financial statements and related reports of certain types of undertakings, Article 6 paragraph 1()).
?’Please refer to IAS 1, paragraph 7.

41



* esma

*

179.

180.

ESMA REGULAR USE

reconciliations will be necessary for users to understand the difference in the definitions
used to define measures which have labels that may be misleadingly similar. ESMA also
notes that such reconciliations are not expected to be overly burdensome in light of the
fact that the KPIs are typically calculated on the basis of figures presented in the financial
statements and undertakings already provide a reconciliation of APMs to the closest
figure in the financial statements as required by ESMA’s Guidelines on APMs -
Therefore, preparers are expected to already have most of the relevant details available.

ESMA understands the usefulness of illustrative examples and further guidance on the
methodology to be used. However, as previously mentioned ESMA does not see room
to address the matter of additional guidance in its advice to the Commission due to the
fact that such guidance would not be appropriate as part of a legal act and is not covered
in ESMA’s mandate.

ESMA agrees that it would be useful to require disclosure of the estimates used in the
computation of Taxonomy-alignment. ESMA deems that this is covered by bullet point
2.2 ‘Accounting Policy’ but will make minor changes to the draft advice to further clarify
this requirement.

181. For discussion on compliance by cross-reference, please refer to Question 11.

Question 10: Do you consider that the requirement to refer to the relevant line item(s)
in the financial statements for each KPI ensures sufficient integration between the KPIs
and the financial statements?
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182. Forty-one stakeholders provided input to Question 10. Thirty-one stakeholders largely

agreed with ESMA’s proposal to require a reference to the financial statements. These
stakeholders explained that this approach would allow investors to reconcile non-
financial and financial reporting and to ensure consistency between both.

28 Guidelines on Alternative Performance Measures, (ESMA2015/1057 | 30 June 2015).
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183. Four stakeholders disagreed with ESMA’s proposal to require a reference to the financial
statements, while four stakeholders expressed mixed views criticising limited elements
of the draft advice.

184. A handful of stakeholders, whilst agreeing with the general approach proposed,
highlighted that undertakings should have sufficient flexibility on the format and how the
data is presented in order to allow companies to easily align existing formats. They also
argued that direct reference for each KPI in the financial statement should only be
required where relevant.

185. A few stakeholders considered that the proposed definitions of CapEx and OpEx are
significantly different from their current accounting definitions and therefore, in the view
of these stakeholders, it would not be possible to provide a meaningful reconciliation of
these metrics with the ones disclosed in their financial statements.

Input from the SMSG
186. The SMSG did not provide feedback on this question.
ESMA'’s response

187. ESMA welcomes the very large support to its proposed approach on how to ensure
integration between the KPIs and the financial statements.

188. ESMA acknowledges that CapEx and especially OpEx may be significantly different to
the line items in an undertaking’s financial statements. ESMA notes that reference may
be made to line items which may be aggregated or disaggregated and therefore, not be
labelled as “capital” or “operating” expenses as such.

189. Inlight of this, ESMA does not deem it necessary to make any changes to its draft advice.
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Question 11: Do you agree with ESMA’s suggestion to permit compliance by reference,
so that non-financial undertakings may present the accompanying information
elsewhere in the non-financial statement than in the immediate vicinity of the KPIs, as
long as they provide a hyperlink to the location of the accompanying information?

Stakeholder feedback
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190. Forty-five stakeholders replied to this question, with all expressing their agreement with

191.

192.

Input

193.

ESMA'’s suggestion to permit compliance by reference.

Three stakeholders observed that, even though ESMA’s proposal is acceptable, their
preference would be for accompanying information to be presented in the vicinity of the
KPIs. They pointed out that this suggestion is in line with ESMA’s suggestion in its draft
advice relating to asset managers. One stakeholder also reported that from a data
collection perspective, having data in multiple places may cause issues in case there are
delays. In this regard, that stakeholder indicated a preference for having this information
in the same document.

Three respondents considered that making references only within the non-financial
report is not sufficient and that issuers should be allowed to make references to the
financial statements or to disclosures relating to APMs.

from the SMSG

The SMSG agreed with ESMA’s suggestion to permit compliance by reference but
underlined its preference for disclosing the information in the immediate vicinity of the
KPIs if possible.

ESMA’s response

194.

ESMA welcomes the unanimous support to its proposal to allow compliance by reference
in relation to the accompanying information required for the three KPIs. ESMA agrees
that it might be helpful for preparers to be able to refer, if necessary, to information
disclosed not only in the non-financial statement, but anywhere in the financial report.
This is true especially concerning APMs. ESMA intends to amend its advice accordingly.
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Question 12: Do you consider there are additional topics that should be considered by
ESMA in order to specify the content of the three KPIs? If yes, please elaborate and
explain the relevance of these topics.

Stakeholder feedback
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195. Twenty-nine stakeholders provided their feedback to Question 12. While 12 respondents
did not consider that further topics should be covered in ESMA’s advice, 15 respondents
made a few suggestions for ESMA’s consideration.

196.

The remaining stakeholders did not have additional specific topics to suggest for
inclusion in ESMA’s advice. Respondents’ suggestions focused largely on providing
clarity in relation to the following matters:

Use of estimates by undertakings to comply with their Taxonomy-alignment
reporting;

Requirements in respect of activities taking place outside the EU;

In the context of the minimum safeguards criteria limit the application of the OECD’s
Multinational Guidelines to the issues of labour and human rights, and anti-bribery
and anti-corruption;

Expectations concerning the assessment of compliance with the Taxonomy-
alignment criteria;

Treatment of value chains in order to avoid double counting;

Treatment of activities that are potentially or partially aligned but do not yet meet
the specific quantitative thresholds; and

Allocation of turnover, CapEx and OpEx to different economic activities.

Input from the SMSG

197. The SMSG observed that it is not necessary to consider additional topics concerning the
content of the three KPIs as disclosure of the three KPIs would already be a great
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challenge for companies. Furthermore, the SMSG mentioned that establishing additional
requirements on the content of the accompanying information in the delegated act would
bring further operational complexity for companies.

ESMA'’s response

198.

199.

ESMA welcomes the constructive input received on whether other topics should be
considered in order to specify the content of the three KPIs. ESMA notes that the majority
of stakeholders does not wish that ESMA establishes additional requirements as this
would bring further operational complexity for companies.

ESMA thinks that additional guidance or examples on the calculation of the KPlIs is
closely related to the application of the criteria for the assessment of Taxonomy-
alignment of economic activities and as such does not fall within the call for advice and
cannot be covered in ESMA’s advice to the Commission.

Question 13: Do you believe that providing the suggested accompanying information
will impose additional costs on non-financial undertakings? If yes, please specify the
type of those costs, including whether they are one-off or ongoing, and provide your
best quantitative estimate of their size.
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200. Thirty-six stakeholders provided answers to Question 13. Twenty-nine stakeholders

201.

202.

were of the view that mandating accompanying information to the three KPIs would
impose additional costs on non-financial undertakings. Many of them expected the costs
to be high, while some stakeholders believed they would be limited. Stakeholders
underlined that they were not able to provide cost estimates due to the short consultation
period.

The majority of stakeholders considered that the new disclosure requirements would
generate both one-off and ongoing costs.

Many stakeholders were of the view that some flexibility in the format of the
accompanying information would help in reducing additional costs.
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203. Four stakeholders believed that providing accompanying information would not impose
additional costs on non-financial undertakings. Some of those stakeholders thought that
in many cases such information would need to be disclosed anyway by the undertakings.

Input from the SMSG
204. The SMSG did not provide feedback on this question.
ESMA'’s response

205. ESMA acknowledges respondents’ comments concerning the additional costs that
undertakings may incur in providing the suggested additional information. ESMA notes
that none of the respondents provided a quantitative indication of those costs.

206. To ESMA’s understanding the input from stakeholders on costs largely refers to the
application of the new disclosure regime under Article 8 and is not expressly related to
ESMA'’s proposals on the information which is proposed to accompany the three KPls.
ESMA wishes to clarify that the disclosure requirements pursuant to Article 8 is a matter
linked to Level 1 and as such falls outside ESMA’s remit.

207. ESMA acknowledges the points that flexibility in the format required for the provision of
additional information will help limit additional costs. This aspect is further discussed in
the section of methodology.

208. In light of this, ESMA did not make any additional revisions to its advice to the
Commission in relation to Question 13.
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3.1.3 Methodology to report the KPIs

209. This section summarises the feedback which ESMA received in relation to Questions 14
to 23 of its Consultation Paper and presents ESMA’s response to this feedback.

Question 14: Do you agree that non-financial undertakings should provide the three
KPIs per economic activity and also provide a total of the three KPIs at the level of the
undertaking / group? If not, please provide your reasons and address the impact of your
proposal to financial market participants along the investment chain.
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210. ESMA received 54 responses to Question 14. Twenty-nine respondents stated that non-

211.

financial undertakings should disclose the three KPIs per economic activity as well as at
the level of the undertaking. These respondents highlighted that the level of granularity
proposed in ESMA’s draft advice was needed to allow users of this information such as
asset managers to comply with their own disclosure obligations. One respondent
underlined the need for large undertakings to report at the group level, while also
providing information on their Taxonomy exposure per subsidiary in order to prevent
selective publication of information. Another respondent suggested that where an entity
issues bonds to fund a specific operating company, the three KPIs should be disclosed
at this level too in order to give investors the information that they need to assess the
Taxonomy-alignment of their investment. Lastly, one respondent suggested that in light
of the fact that the issue of auditing of non-financial information is being considered as
part of the review of the NFRD, the Level 2 requirements should be revisited once the
review of the NFRD has been finalised. Similarly, other respondents pointed out that the
delegated act should be reviewed as the EU Taxonomy evolves, taking into account that
the criteria for all activities are not yet in place, while others suggested a review of the
delegated act once the review of the NFRD is completed>.

Furthermore, three respondents who were in agreement with ESMA’s proposals each
made the following recommendations to ESMA:

2 This point was also raised in the General Remarks section and in response to Question 2.
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- Allow entities to publish estimated data for the first year of application to retain
flexibility;

- Consider the level of granularity in ESMA’s advice which may introduce reporting
complexity that would outweigh the benefits to investors as well as information
overload; and

- Allow the use of proxies in splitting revenue between activities where it is not
possible to disaggregate revenue.

Twenty-two respondents advocated for disclosure of the KPIs at entity level only. Of
these respondents, one opposed the disclosure at group level, deeming it not relevant.
This respondent explained that the disclosures should focus on the proportion of the
economic activity that is covered by the EU Taxonomy and has the potential to contribute
to the environmental objectives and the proportion not covered by the EU Taxonomy but
which contributes to other key issues such as health, education or defence. In general,
respondents who did not support disclosure of the KPIs per economic activity were in
favour of only disclosing the three KPIs at the level of the undertaking. Some of them
favoured providing entities with the flexibility to disclose the KPIs at the economic activity
level on a voluntary basis, while one suggested a comply or explain approach and
another proposed to allow the publication of estimated data in the first year of application.
As a last point, one of these stakeholders suggested to extend the deadline for the
disclosure requirements under Article 8 or alternatively adopt a phased approach until
the delegated acts on all six environmental objectives have been adopted by the
Commission.

The two most prominent arguments against the disclosure of KPIs at the level of
economic activity were the burden on preparers as well as an overload of information
caused by the granularity of disclosures. Furthermore, three respondents indicated that
in their view the definition of economic activity is either not specific enough or not in line
with the sectoral disclosures currently provided.

Four respondents stated that when production facilities are used in an integrated manner
it may be too complex to disaggregate the KPIs per economic activity. In this case these
respondents suggested that the use of proxies is complemented with third party
verification. Moreover, some of these respondents argued that a definition of ‘economic
activity’ is missing from the framework and suggested that this should be aligned with
the current segment reporting of the entity, while one respondent asked for the
development of guidance on activities that make a substantial contribution to the six
environmental objectives.

Input from the SMSG

215.

The SMSG agreed with ESMA’s proposal that both levels of information, per economic
activity and at entity level, should be requested. The SMSG, furthermore, pointed out
that this information is important for asset managers as certain companies have different
economic activities.
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ESMA'’s response

216.

217.

218.

219.

220.

ESMA welcomes the support for the proposal to disclose the three KPIs required under
Article 8 per economic activity as well as a total across all economic activities. ESMA
points out that assessment of Taxonomy-alignment is foreseen at the level of the
economic activity under Level 1 rules. ESMA would, therefore, expect that in order to
disclose the three KPIs required under Article 8 at entity level, non-financial undertakings
would have to undertake a detailed analysis that would focus on the individual
assessment of their economic activities. To this end, as a first step, undertakings would
need to identify these activities in order to determine whether they meet the substantial
contribution criteria as well as the DNSH and minimum safeguards criteria.

ESMA has, moreover, considered the arguments that the granularity of information
proposed in its advice is onerous for undertakings as well as that an overflow of
disclosures may obscure the information that is relevant for users of non-financial
information. Nevertheless, ESMA considers that the information required for the
calculation of the three KPIs per economic activity would already be available.

To ESMA’s understanding, entities which fall within scope of the NFRD would need to
reflect on the required reporting on their economic activities under Article 8 and
undertake preparatory work to adapt their internal reporting systems to comply with these
disclosure obligations. ESMA, furthermore, points out that under the Taxonomy
Regulation Taxonomy-alignment is performed at economic activity level as reflected in
the draft delegated acts published by the Commission® in relation to the environmental
objectives of climate change mitigation and climate change adaptation. On that basis,
ESMA considers that limiting disclosure of the KPIs at entity level or requiring disclosure
in relation to subsidiaries or specific security issuances would not be in line with the
obligations set out in Level 1.

ESMA also underlines that financial market participants offering financial products
referred to in Articles 5 and 6 of the Taxonomy Regulation should disclose a description
of how and to what extent the investments underlying the financial product are in
economic activities that qualify as environmentally sustainable under Article 3 of the
Taxonomy Regulation. The wording of the Level 1 text is indicative of the wish of the co-
legislators to link the disclosures provided by financial products under Articles 8 and 9 of
the SFDR with the notion of environmentally sustainable economic activities. While the
RTS that will set out the detailed information to be disclosed under Articles 5 and 6 of
the Taxonomy Regulation are not yet published, ESMA considers it would be imprudent
to overlook the link with the disclosures required under Articles 5 and 6 and not propose
in its advice disclosure of the KPIs per economic activity.

Additionally, with respect to the suggestions from some stakeholders to allow for more
flexibility to issuers when complying with the requirements under Article 8, ESMA points

30 Sustainable finance — EU classification system for green investments (europa.eu).

31 The RTS relating to the first two environmental objectives are due by 1 June 2021, while the RTS relating the remaining four
objectives are due by 1 June 2022 under the empowerments in Article 8(4), 9(6) and 11(5) of the SFDR.
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out that such flexibility should not go against the need of financial market participants for
legal certainty on the disclosures that will be provided by non-financial undertakings.
Taking into account that this information will be used for investment decisions on the
financing of sustainable activities, ESMA considers that it should be of high quality, clear
and reliable in order to promote investor confidence.

As regards the challenges associated with the disaggregation of KPIs per economic
activity in cases where production facilities are used in an integrated manner, ESMA
considers that this issue, along with the requests for additional guidance on activities that
substantially contribute to environmental objectives, are matters that fall outside the call
for advice as they relate to topics for consideration in the implementation phase of these
requirements. ESMA thinks that providing detailed guidance to address sectoral and
other specificities is not a matter that can be covered in a Level 2 legal text given the
nature of the explanations requested. Nevertheless, ESMA clarifies that, in cases where
disaggregation of KPIs per economic activity is needed, entities should undertake such
disaggregation based on criteria that are appropriate for the production process being
implemented and reflect the technical specificities thereof. Furthermore, entities should
provide disclosures on the basis of such disaggregation in the accompanying
information. In this regard, ESMA is minded to amend its advice to address this matter.

Concerning the input asking for an extension of the deadline or a phased implementation
of the disclosure obligations under Article 8, ESMA notes that the timing of application of
these disclosures falls outside the scope of its mandate for this advice. In the same way,
on the points related to the notion of economic activity and its alignment with the current
segment reporting adopted by the undertaking, ESMA clarifies that this matter cannot be
addressed in ESMA’s advice. ESMA notes that segment reporting follows accounting
rules whose objectives are not necessarily fully aligned with those pursued by the
Taxonomy Regulation. In ESMA’s view, segment reporting would typically require
entities to provide a view of their business ‘through the eyes of management’. If an
entity’s management steers the business having regard to the classification criteria set
out in the Taxonomy Regulation, segment reporting and reporting under Article 8 may
be fairly aligned and differences between these two types of disclosures may be
minimised or even eliminated. Furthermore, ESMA emphasises that its advice fits in the
broader framework of the EU Taxonomy which also includes the delegated acts on the
technical screening criteria per economic activity that the Commission will adopt.

In relation to the comment suggesting the review of these disclosure obligations once
the review of the NFRD is finalised, ESMA appreciates that as the overall EU Taxonomy
framework evolves there might be merit in reviewing the Level 2 measures as well at a
later point in time in order to assess the application of the disclosure requirements.
ESMA, therefore, reiterates that, as mentioned in paragraph 136, the Commission could
consider including a review clause in the delegated act that would allow a review of the
delegated act as needed. In the context of that review ESMA would be ready to update
its advice taking into account relevant legal texts that will be published in the future but
also to assess whether the Level 2 provisions remain appropriate to achieve the
objectives of the Taxonomy Regulation. Taking into consideration the above points and
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the fact that the three KPIs required under Article 8 set out information which would
support investor decisions concerning their investing in the ‘green’ economy and provide
the basis for the reporting to be disclosed by other financial market participants, ESMA
is minded to maintain its draft advice to the Commission and propose disclosure of the
three KPIs per economic activity and as a total across economic activities.

Question 15: Do you agree that where an economic activity contributes to more than
one environmental objective, non-financial undertakings should explain how they
allocated the turnover / CapEx / OpEx of that activity across environmental objectives
and where relevant the reasons for choosing one objective over another?
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224. ESMA received 52 responses to Question 15. Twenty-nine respondents agreed that

225.

226.

additional explanations should be provided on the allocation of turnover / CapEx / OpEx
of an economic activity across environmental objectives. These respondents argued that
this information is key for investors to get a clear understanding of the substantial
contribution of an economic activity to more than one environmental objective. On top of
this, such narrative disclosure would help in addressing the issue of double counting and
avoid the risk of green washing as argued by several respondents. Three of these
respondents introduced caveats to their support, with two underlining the need for brief
explanations, and one calling for materiality to be considered when disclosing this
information.

Twenty-two respondents were against ESMA’s proposal, citing a lack of merit for
investors and difficulties in implementation of the suggested disclosures. Three
respondents stated that additional information on the allocation of turnover / CapEx /
OpEx was not needed, as this would be already available in the disclosures per
environmental objective.

Two respondents had mixed views in relation to ESMA’s proposal. One respondent
stated that further disclosure would be feasible at the level of business units, but such
information could not be provided at the project level. The other respondent suggested
that this matter should take into account the issue of proportionality given that some
Member States adopted a definition of large undertakings which is different from the one
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provided in the Accounting Directive and therefore, companies which have less than 500
employees may fall within the scope of the disclosure requirements under Article 8.

In response to this question several respondents provided their opinion on the issue of
double counting. Eight respondents which were against the additional disclosure on the
allocation of turnover / CapEx / OpEx argued that, where an economic activity makes a
substantial contribution to more than one environmental objective, entities should not be
required to choose only one environmental objective. In their view such allocation to only
one environmental objective would be artificial and misleading. Three respondents which
largely supported ESMA’s proposal suggested that entities provide disclosure on the
substantial contribution of economic activities to each environmental objective
separately, complemented with information in relation to double counting.

Input from the SMSG

228. The SMSG supported ESMA’s proposal to require an explanation concerning the

allocation of turnover / CapEx / OpEX in cases where an economic activity contributes to
more than one environmental objective. The SMSG underlines that this explanation is
relevant for asset managers and points out that the explanations should be kept brief.

ESMA'’s response

229. ESMA appreciates that the majority of respondents is supportive of the proposal to

230.

231.

provide additional explanations in cases where turnover / CapEx / OpEx of an economic
activity is allocated across different environmental objectives as well as stating the
reasons for choosing to assign turnover / CapEx / OpEXx to one environmental objective
where such decision has been made.

ESMA acknowledges concerns from respondents concerning the allocation of turnover /
CapEx / OpEx among environmental objectives and clarifies that under its draft advice
such a split is not mandated. ESMA points out that under its draft advice on the content
of the three KPIs undertakings should explain how the issue of double counting was
addressed. ESMA considers that undertakings should be transparent about the split of
turnover / CapEx / OpEx across objectives to avoid the issue of double counting. This
disclosure should be accompanied by narrative information clarifying the criteria for
making such a split. ESMA notes that where an entity decides to allocate turnover /
CapEx / OpEx to one objective instead of splitting across two or more objectives, this
decision should be disclosed along with clear and sufficient explanations on the reasons
for choosing one objective over another. ESMA reminds that this reasoning is in line with
the TEG recommendations in its Final Report®=.To ensure clarity on the disclosures
required, ESMA has amended its advice in relation to this matter.

In line with the majority of respondents ESMA highlights the importance of addressing
the risk of double counting to ensure reliability of the disclosures provided under Article

32 EU Technical Expert Group on Sustainable Finance, Taxonomy: Final report of the Technical Expert Group on Sustainable
Finance, March 2020, page 37.
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8. ESMA, therefore, disagrees with those respondents who observed that double
counting of turnover / CapEx / OpEx should be allowed. Furthermore, ESMA disagrees
with respondents who considered that additional explanations on the allocation of
turnover / CapEx / OpEx are not warranted.

With respect to the points raised in the consultation in favour of keeping the explanations
provided by undertakings brief, ESMA has considered those arguments and concluded
that in order to avoid information overflow these narrative disclosures should be kept
concise. It has, therefore, adjusted its advice to reflect this point.

As regards the comment on the application of the principle of materiality when providing
such additional explanations, ESMA emphasises that its draft advice includes an explicit
reference to materiality in relation to the content of the narrative information that will
complement the disclosure of the three KPIs. On the stakeholder feedback concerning
the feasibility of providing further disclosure at the project level, ESMA reiterates that
under its draft advice such disclosure is not required, even though entities are permitted
to provide additional disclosures if deemed necessary for users of non-financial
information.

Lastly, ESMA paid careful attention to the feedback requesting that these disclosures
are applied in a proportionate manner to account for smaller companies which fall within
scope of the NFRD due to the implementation of the Accounting Directive at national
level. ESMA, however, finds little room for adjusting the methodology for reporting the
KPls, given that the same level of internal analysis is required to ensure reliability of the
disclosures provided under Article 8, as already explained in paragraph 42 under section
3.1.1.

Question 16: Do you agree that non-financial undertakings should provide information
on enabling and transitional activities?

Stakeholder feedback
-
k7 c
2 c 0 (]
o © 9 o - — E E
[} c ® o P 9 o w
oo & < o= > < i %0
[eT] (8] &) =] 2 (] ©
© c c + o s o < N c ~
c o = S A o N ©
s | 5. | 8| . 2| 28| =S| 3| % >
— © = © [¢°] ©
= O ~ B b 2 T — 3 o = S v a =
o O c S ] 4 v o © O O O 2> c E e v
0w n + 0O S > S5 S5 ao O n oo © — <
O 0 o o p= P n 0 o O O & ) 8 O o e}
< < 0O a = = v v o< 2 < o n ) (@]
4 3 1 6 16 1 5 - 1 1 14

235. ESMA received 52 responses to Question 16. Thirty-eight respondents agreed with

ESMA'’s proposal to require non-financial undertakings to provide information on
enabling and transitional activities. Six of these respondents underlined that this
information is necessary in order to allow other financial market participants to comply
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with their own disclosure obligations. Additionally, two respondents highlighted the
importance of transitional activities, while five respondents called for clarity on the
relevant definitions and additional guidance on the applicable criteria. Furthermore, six
respondents highlighted that the proposal is in line with the TEG’s advice as well as
current Level 1 legislation.

Nine respondents voiced their support for providing disclosures on transitional and
enabling activities under certain conditions. Three stakeholders clarified that this
disclosure should only be of a qualitative nature, while six respondents suggested that
these activities should be identified in the table by means of a footnote.

Five respondents were against requiring disclosure of information on enabling and
transitional activities. They argued that providing this information is unnecessary and
burdensome for preparers of non-financial statements, while two of these stakeholders
expressed the view that this information would already be covered in the disclosures of
the KPIs per activity.

Input from the SMSG

238. Most SMSG members were in agreement with ESMA’s proposal to provide disclosure

on transitional and enabling activities as a key element of the EU Taxonomy. Moreover,
the SMSG pointed out in its advice that financial undertakings will need this information
for their own disclosures.

ESMA'’s response

239. ESMA welcomes the overwhelming support for its proposals on the disclosures relating

240.

to enabling and transitional activities. ESMA echoes the views of the majority of
respondents that this information is key in order to understand where the company is in
terms of its sustainability strategy as well as to allow other financial market participants
to build on this information in order to comply with their own disclosure obligations. To
respond to the suggestions that such disclosure should only be of qualitative nature or
by means of a footnote, ESMA explains that the relevant column in the standardised
table is intended to provide an indication of the type of activity.

Lastly, ESMA has carefully considered the voices advocating for clarifications on the
definition and the applicable criteria of enabling and transitional activities. ESMA,
however, understands that this type of guidance is closely related to the application of
the criteria for the assessment of Taxonomy-alignment of economic activities and as
such it does not fall within the scope of its advice.
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Question 17: Do you agree that the three KPIs should be provided per environmental
objective as well as a total at undertaking or group level across all objectives? If not,
please provide your reasons and address the impact of your proposal to financial
market participants along the investment chain.

Stakeholder feedback
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241. ESMA received 51 responses to Question 17. Thirty-four respondents agreed that the

242.

243.

three KPIs should be provided per environmental objective as well as a total at
undertaking or group level across all objectives. These stakeholders argued that the
information provided by non-financial undertakings would be used by other financial
market participants in order to comply with their own disclosure obligations. Furthermore,
they pointed out that such disclosure would allow for identifying investment opportunities
in economic activities that substantially contribute to certain environmental objectives
and would also help prevent double counting. Whilst agreeing with the proposal to
require disclosure of the three KPIs per environmental objective, some respondents
noted that, at the time of ESMA’s consultation, there was clarity on the technical
screening criteria that would apply only to two environmental objectives, while for the
remaining four objectives further work would need to be carried out. Moreover, one
respondent underlined that it would be challenging for non-financial undertakings to
make the split per environmental objective.

Seventeen respondents disagreed with ESMA’s draft advice. These respondents argued
that it would be burdensome and complicated for an undertaking to implement the
required disaggregation per objective and that the costs would outweigh the benefits. A
handful of these stakeholders were of the opinion that it would suffice to provide
disclosure on the main environmental objective which would be chosen to assess
substantial contribution. Two respondents were of the view that such disclosures should
be made on a voluntary basis only.

Lastly, one of the respondents who disagreed with ESMA’s proposal considered that the
allocation of KPIs per environmental objective would be arbitrary and suggested
disclosure of KPIs per economic activity along with the environmental objectives to which
it contributes without quantitative disclosure on the environmental objectives.
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Input from the SMSG

244. The SMSG was supportive of ESMA’s proposal to disclose the three KPls per
environmental objective and as a total across all objectives.

ESMA'’s response

245. ESMA appreciates the broad support for its proposal to require disclosure of the three
KPIs per environmental objective as well as a total across all environmental objectives.
At the same time, ESMA takes note of the concerns raised by stakeholders and
appreciates the different points mentioned in relation to splitting of turnover / CapEx /
OpEXx per environmental objective, disclosure of only qualitative information or disclosure
on a voluntary basis. As a principle, though, ESMA considers that these points would go
against the need to disclose reliable and comparable information that would allow
investors to reorient investments to activities substantially contributing to the six
environmental objectives. Additionally, they would not address the risks of double
counting and green washing that require a minimum level of granularity in the disclosures
provided by entities. Lastly, ESMA considers that such granular disclosure is in line with
the Level 1 requirements in Article 8, which make an explicit reference to Article 9 that
lists the six environmental objectives. On that basis, ESMA is minded to maintain this
part of its draft advice.

Question 18: Do you agree that non-financial undertakings should be required to
provide the three KPIs for economic activities which are covered by the Taxonomy,
economic activities which are covered by the Taxonomy but for which the relevant
criteria are not met and therefore are not Taxonomy-aligned as well as for economic
activities which are not covered by the Taxonomy?

Stakeholder feedback
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246. ESMA received 53 responses to Question 18. Twenty respondents agreed that KPIs
should be provided in each of the three cases mentioned in ESMA’s draft advice. Eight
of these respondents highlighted in their responses that this information would allow
financial market participants to assess the undertakings’ commitment to a sustainable
strategy as well as the reasons for non-alignment. Respondents furthermore appreciated
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these additional disclosures, which would complement the information disclosed in
relation to the technical screening criteria that are met.

Several of the respondents that showed sympathy for the proposal provided additional
clarifications on how, in their view, these requirements should be applied. Two
stakeholders proposed a progressive implementation of the disclosures relating to the
activities which do not meet the technical screening criteria and activities not covered in
the Taxonomy, considering the challenges of complying with the disclosure of the KPIs
relating to Taxonomy-aligned activities. Furthermore, one respondent was of the view
that further guidance would be warranted in order to ensure consistent implementation
of the relevant disclosure requirements.

Thirty-two respondents voiced disagreement with the approach proposed by ESMA.
Thirteen respondents expressed the view that this part of ESMA’s draft advice went
beyond the disclosure requirements under Article 8 in requiring disclosures relating to
activities not covered in the technical annexes of the Taxonomy Regulation. Five
respondents questioned the relevance of the information that would be disclosed for
investors and other users of the non-financial statement. Several respondents
recommended that disclosure on activities not covered by the Taxonomy be allowed on
a voluntary basis where undertakings consider that such activities are ‘green’ but not
addressed in the delegated act. Moreover, two respondents were of the view that it would
be of interest to investors to understand whether the substantial contribution or the DNSH
criteria are met or not.

Lastly one respondent expressed the view that disclosing information on activities which
are not covered by the Taxonomy would require undertakings to break down their
business model into individual activities using their own definition of economic activity.
In the opinion of that stakeholder this disclosure would go beyond the purpose of the
Taxonomy Regulation. On top of this, such disclosure would not be needed as it can be
inferred by the information disclosed on activities covered in the Taxonomy.

Input from the SMSG

250. The SMSG was in general supportive of ESMA’s draft advice. However, the SMSG

251.

advised ESMA to propose a phased application of the disclosure obligations under which
entities would first disclose the three KPIs for economic activities covered by the
Taxonomy and in compliance with the technical screening criteria. As a next step,
disclosures would extend to economic activities which are covered by the Taxonomy, but
which do not meet the technical screening criteria as well as economic activities not
covered by the Taxonomy.

Furthermore, the SMSG suggested that the delegated act should clarify the obligations
of companies whose activities are not yet covered by the Taxonomy. The SMSG pointed
out that the timeline for the implementation of the disclosure obligations under Article 8
is challenging for entities and on that basis advised that the delegated act for the first
two objectives should use 2022 as reference date, while the delegated act for the
remaining four objectives should use 2023 as reference date.
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ESMA'’s response

252.

253.

254.

255.

256.

ESMA appreciates the different points raised in relation to the part of its draft advice that
proposes granular disclosure of the three KPIs. ESMA takes patrticular note that the
criticism is mainly focused on the suggestion to provide disclosure on economic activities
not covered by the Taxonomy.

ESMA, furthermore, notes that while several respondents showed sympathy for the
proposal to require disclosure on activities which are not covered by the Taxonomy, there
is equally a number of dissenting voices which argue that this obligation is burdensome
for undertakings and goes beyond the requirements of the Taxonomy Regulation.

ESMA appreciates the points raised by several stakeholders who underlined that the
focus of the disclosures under Article 8 should be on the Taxonomy-alignment of the
undertaking. However, ESMA is of the view that the wording of the Level 1 text is
sufficiently broad to cover disclosure on activities not yet aligned or not covered by the
Taxonomy since it requires information on “...how and to what extent the undertaking’s
economic activities are associated with economic activities that qualify as
environmentally sustainable under Articles 3 and 9..” of the Taxonomy Regulation.
Moreover, ESMA considers that there is merit in disclosing information on activities which
are covered by the Taxonomy, but which are not Taxonomy-aligned. Such disclosure will
allow investors to assess whether non-alignment is related to not meeting the substantial
contribution or the DNSH criteria and understand how far the undertaking is from being
aligned, as well as which activities could potentially become aligned in the future.

Given that the primary focus of the EU Taxonomy is on economic activities which have
the potential to make a substantial contribution to the six environmental objectives,
ESMA intends to maintain its proposal to require granular disclosure on activities covered
by the Taxonomy i.e. ‘eligible’ activities, including those which are not Taxonomy-aligned
regardless of whether they do not meet the substantial contribution criteria or the DNSH
criteria. ESMA, furthermore, is mindful that in its request to the Platform on Sustainable
Finance for advice on financing transition® the Commission underlines the importance of
financing transition of sectors and enterprises towards the climate targets. ESMA notes
that, in this context, one of the questions addressed to the Platform relates to supporting
finance to activities that are not Taxonomy-aligned. ESMA, therefore, considers that its
proposal is in line with the overall Taxonomy framework and the considerations relating
to the financing of the transition to a sustainable economy.

However, having duly considered the arguments provided by respondents, ESMA is
minded to amend its advice in the following way. In particular, as regards activities which
are not covered by the Taxonomy, i.e. ‘non-eligible’ activities, ESMA acknowledges that
it would potentially be complex and burdensome to require quantitative disclosure in the
absence of relevant sustainability criteria and potentially result in arbitrary disclosures.
On the other hand, mandating the disclosure of qualitative information on these activities

3 Commission request to the EU Platform on sustainable finance to provide advice on financing transition.

59


https://ec.europa.eu/info/sites/info/files/business_economy_euro/banking_and_finance/documents/210118-commission-request-transition-financing_en.pdf

* esma

*

257.

258.

259.

ESMA REGULAR USE

entails the risk of disclosing information that would not be sufficiently informative and
possibly incomplete or even misleading as it would be based on the entity’'s own
assessment of the ‘greenness’ of these activities.

ESMA is, however, aware that the Taxonomy will need to be further developed in the
coming years and additional activities would progressively be included. Additionally,
ESMA recognises that disclosure on an entity’s own assessment of the sustainability of
activities not covered by the Taxonomy might have significant informative value for
investors and other users of non-financial information, while the non-inclusion of an
economic activity in the Taxonomy at this initial phase should not penalise activities that
may have the potential to substantially contribute to one or more of the environmental
objectives. To find the right balance between these two competing objectives, ESMA
proposes that undertakings be required to provide a concise narrative disclosure on the
environmental sustainability of economic activities which are not covered by the
Taxonomy when they have informed the Platform on Sustainable Finance that technical
screening criteria for these activities have not been established, in accordance with
Article 20(6) of the Taxonomy Regulation. Where the Platform on Sustainable Finance
has advised the Commission against covering these activities in the Taxonomy, the entity
should disclose that fact in the non-financial statement and cease henceforth to provide
such disclosures. Furthermore, ESMA suggests that this narrative disclosure is
complemented with quantitative disclosure limited to the turnover KPI of these activities
to give investors an understanding of their overall importance.

In addition, ESMA appreciates the input suggesting that it is of relevance to investors to
have information on whether an activity does not meet the substantial contribution or the
DNSH criteria. To address these comments, ESMA is minded to propose that this
information, which is already included in the standardised table, is more clearly identified.

As regards the proposals for a progressive implementation of the disclosure
requirements under Article 8, ESMA appreciates the logic of providing entities the
needed time to prepare for the reporting required under Article 8. ESMA agrees that for
the disclosures under Article 8 to be of sufficiently good quality, non-financial
undertakings would need time to prepare internally in order to perform the Taxonomy-
alignment assessment per economic activity as required under the Taxonomy Regulation
and reflected in the draft delegated acts published by the Commission for consultation
on 20 November 2020%. ESMA points out that these delegated acts foresee the
application of the technical screening criteria per economic activity and will be adopted
by the Commission with a view to ensuring their application from 1 January 2022 in
accordance with Articles 10(6) and 11(6) of the Taxonomy Regulation. As indicated by
respondents, ESMA would expect that, to comply for the first time with the disclosure
obligations of the Article 8, an entity’s internal reporting systems and processes will need
to undergo adjustments to align with this ‘per activity’ approach.

34 Please find the draft texts of the delegated acts through the link here.
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260. ESMA argues that the calculation of the three KPIs per activity will have to be undertaken
in any case in order to produce the three KPIs at entity level; ESMA, however, takes into
account the arguments from stakeholders that during the implementation phase
companies will need to make a significant effort to adjust internally to the new reporting
regime. With this in mind, ESMA considers that there is merit in the proposal from the
SMSG and other stakeholders to propose the adoption of a phased approach to allow
undertakings sufficient time to prepare internally. To this end, ESMA has adjusted its
proposed approach in the following ways:

(a) for the first year of application the disclosures under Article 8 should contain the
three KPIs in relation to activities that are ‘eligible’ and Taxonomy-aligned in
accordance with the Taxonomy Regulation. Disclosure of these KPIs should be
provided per environmental objective as well as a total across all objectives. ESMA
clarifies that the term ‘eligible’ is used with reference to activities included in the
Commission’s delegated acts setting out the technical screening criteria for the
environmental objectives.

The disclosures should also provide the three KPIs for enabling and transitional
activities as a total across those activities. Additionally, entities should indicate the
turnover KPI of the remaining activities and breakdown of this metric (into the turnover
KPI of ‘eligible’ but not Taxonomy-al